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NPEAUCNOBUE

CoBpeMeHHas KH3Hb XapaKTEPU3YETCA BO3PACTAIONIEH II0TPEOHOCTLIO
B IODM/IMYECKUX 3HAHUAX W BOBICYCHHMEM B IPOLECC HX OCBOEHMA BCE
6osmpuiero uyncna Juoxeli. 30 CBA3IAHO ¢ MIOOANLHBIMM HM3MCICHHAMU B
MHpOBOM MacwTabc, GopMHUpOBaliHEM JIEMOKPATHYCCKOIO 1[DABOBOIO O~
CyNapcTBa W CMpaBe/UIMBOro rpaxnaHckoro obuiecTea.

IOpHucpyIeHLIIO MOXHO M3y4aTh CAMOCTOATENEHO C ITOMOLLULIQ
y4ebHHKOB, NOMyNAPHON IOPHAWIECKON JMTCPATYphl, ayAHO-, BUIOCO-
cpeacts, MHrepueta u T. 1. JIro60i pe3ynbTaT B 3TOM CITyuae BaMeH Kak
U7 MHIMBHIA, TaK W A obwectsa. Bce 3TO OXPATBIBAETCH MOHATHEM
«npasoBoe npocpewenuney». Hanbosee ceppesnbiii ¥ 3d)ekTHBHELR BO BCex
OTHOIIEHHAX KaHan MO3HAHMA IIPaBa M BIUSHUA C €T0 MOMOLILIO Ha peasib-
HYI0 NeACTBMTENLHOCTE - IOpHANYEckoe 06pasoBanue.

B 310# CBA3H cuUTar0 HEOOXOAMMbIM MpHBIIEYE BHUMaHNHE K yUeOHU-
Ky M3BeCTHBIX YYeHbIX-lopuctoB B.B. Jlasapera, C.B. Jlunens, A.X. Can-
IIOBa BceX, KTO M3ydaeT WM MpOCTO MHTepecyeTcs NpobieMaMH TEOpUH
rocyzapcTsa M Tpasa.

KHura, kOTOpY10 IOEpXKHT 9HTaTeslh B CBONX pyKax, IpedllazHayera
1JIA CTY/IEHTOB MEPBOr0 Kypca IOPHOMUECKHX BY30B, TOJRKO MPUCTYMNAKO-
HX K W3yyenuo obuieit Teopuu npasa M rocyaapcrsa. Onnageure obure-
TCOPETMYECKHMH OCHOBAaMH NPABOBENEHUA HEOOXOAMMO JUI YCIEIIHOIo
OCBOEHMS B JaJIbHEIleM OTPacNeBbIX FOPMAMYECKHX HAYK H B KOHEUHOM
HTOre — JUiA YCNeWHOro osnageHus u3bpanHoii npodeccun. Ilpu sTOM
BaXHO, 4T00bI OpodeccHOHaIbHOE CTaHOBNEHHe OyIyllero CnelHanicTa
HAYMHANOCH C OBJAACHHs IIPAKTHHECKMMH HABBIKAMH ONEPHPOBAlMA TEO-
peTHYECKMMH (a 3aTeM M 3aKOHOJATC/AbIILIMM) KOHCTPYKIHAMH Ha OCHOBE
HX TIOHMMAIMA, @ He IPOCTO MEXaHITYECKOTO 3aToMMHaNkA Habopa «Heno-
konebumbIx» MCTHH. [TOMOYb NEPBOKYPCHMKY YBMJIETH MHOTOIPALIHOCTD,
MHOTOACTIEKTHOCTh (JEHOMEHA NpdBa — [e/Tb HACTOAUIEr0 yYeOHHKa.

Kypc Teopum rocynapctsa M Npasa sBseTcs sawuedued yyeOnoi
IUCIMIUIMHONW B [IPONlecce TOYdCHHA opuauueckoro ofpasonauus.
HMeHHO TeopHs rocyfapctBa 1 fpaBa aéT Haubosiec NONHOE NpeacTanne-
HHE O TOCYHapCTBEHHO-NPABOBLIX SBJIEHHAX W NPOLECCAX, TOKa3bIBACT
3dKOHOMEPHOCTL BOIHUKHOBEHMA, Pa3sBUTAA W QyHKUHOHHPOBaHMS (rocy-
JapcTBa M 1paBa, BOOPYXAET CTYACHTOB SHAHWAMM, YMEUHAMH I HABbIKA-
MH, HEOOXOAHUMBIMH AN M3y4eHHS OTPAcleBbIX KypPCOB 3aKOHO/IATCNLCTBA
¥ npaea). DTHM 00ycil0BIeHO MHOTO0Opasue yueGHO-METOAHYECKOH NUTE-
paTyphl OBIIETEOPETHIECKOTO [U1aMa, 1OBLIIEHHbIE TpeGopanus K e€ Kaue-
CTBY, ONpeaeeHHas CHCLMATH3ALMA N0 KPYry ¥ YPOBHIO 1IOLFOTOBKH 06y-
vaoLIMXCsl (IMUAKTHICCKHE MaTepHalDbl, HCMOMB3YCMbIE [IPH NO/I'OTOBKE K
BCTYMHATCABHLIM Dk3ameHaM 1o «OcnoBaM rocylapcisa u lpasa», vueb-
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Hble MOCOBUA /LA CTYIEHTOB HCIOPWIMYECKMX KOJINeukeH M BY30B, yyeOHH-
KH U1 TEPBOKYPCHMKOB M y4eOHMKM MPOGICMHOrO XxapakTepa MIi CTy-
ACHTOB CTApUIKX KYPCOB, Mal'¥CTPOD M aClTMPaHTOR IOPHIANYECKHX BY30B).

['1aBHOE NOCTOMHCTBO Jallloro y4geOHWKa - KpaTKOCTh, NPOCTOTa M
ACHOCTDb HITOKEHHSA, KOTOPAA COMETAETCA C IOCTATOYHOR MONIIOTONH U KBa-
NHGHUMPOBAHHOCTBIO B OCBEIIEHHH rocy IapCTBEHHO-TIPABOBBIX BOIPOCOS.

BecbMa BaXio M TO, YTO [Epel HAMH - YUEOHHK B CAMOM CTPOroM
cMbice. ABTOpbI yueGHHKa - BelyliMe IIPENoIaBaTe/ii JaHHOH RUCUMIUH-
Hb! B MIEPEMIOBLIX JOPUIIYCCKUX BY34X CBOMX CTpaH. A, KaK U3BeCTHO, Hau-
Gonee nomuas M kBaiunduuUpoBaHHaA orTpaboTka yyebHoro Marepnana
LHOCTUracTCA MMCHHO [IPM MHOIOJIETHEM NPenoIapaHiy COOTBETCTBYIOUIEH
AWCUMIUIMHBI, KOTJa CaMO BOCIIDMATHE CTYAEHTaMM yqebHOl0 MaTepHana,
€r0 MTOrH M BbISBMBLIMECH NIPH 3TOM HELOYETHI HAIOT HEOOXOAMMDIE ODH-
CHTUPBI JUTA COBEPIIIEHCTBOBAHMA COAEPNANWA TMpENoJaBaHKa, €ro MeTo-
IMKH. FMenHo Takue oTpabOTaHHbIE, MPOBEPEHHAIC B XOUE MeJaroruye-
CKOfl IIDAKTUKN MaTepManbl M 00pasyloT coflepxaline yucOHHKa.

VyeGHHK XapaKTepH3yeTcd HayYHOHW HOBW3HOH, HOBRIMM MCTOIMYE-
CKMMM TIPHEMAMH M3NOXCHUA Marepnana. C TOYKH 3peHus Hay4HOH Ho-
BHW3HbI, MPEICTaRIAET 3HAYUTENLHEIA WHTEPEC OCBELIEHHE aRTOPaMH OCO-
GeHHOCTEN POCCHACKOT0, 6CIOpYCCKOro M Y30eKCKOro rocynapcrea  npa-
Ba, MyTell M HanpaBjeHUH WX YKPENUIEHUS, a TAKXKE CBS3aIIHBIX C rocynap-
CTBOM H IipaBoM NpobJieM rirobanvsauny B COBpEMEHHOM MHPE.

Hacrodmuit yueOHUK HOCHT yHUBEpCANbHLIA xapakTep. Ero otnnun-
TENLHLIMH YEPTAMH ABJAIOTCA: BO-NEPBBIX, KPATKOCTH H O/JHOBPEMEHHO
3aBeplIeHHOCTh Y4eOHOro MaTepuana; BO-BTOPbIX, NOC/IEA0BATCABHOCTL U
JOPHUHOCTh M3T0XKCHHUA TEOPETHMECKHX IIOJOXKEHHH; B-TPETBUX, AOCTYII-
HOCTh, JIETKOCTh B YCBOEHUMHM MarTepHalla, B-Y€TBEPTHIX, apI'yYMEHTHPOBAH-
HOCTb TEOPETHYECKMX BBLIBOAOB NPAKTUUECKHMH [IPHUMEPAMH; B-MATHIX,
0630p JMTEPaTYpBI 110 U3y4acMLIM [1po6ieMaM rocyiapcTia U mpana.

ABTOpBI YueOHHKA MOMBLITAIMCh PaCCMOTPETh CJIOXKHbIE BOMPOCH! rO-
CYNAPCTR4 W NPaBa ¢ YueTOM NO3KLNH U PONY YelIOBEKA M 0003HAYUTL €ro
pasnuuuble [PABOBBIE «MMOCTACH». DTO IMPEACTABNAETCH Hpe3BHIYANHO
BAKHHIM B HACTOALIECE BpPeMA, MOCKOJILKY MMP HaXOAMTCH HA OYepelHOM
BUTKE (Pa3BUTHUA» HACHIIMA, KCCTOKOCTH M T'YMaHHCTHYECKHE Havana ro-
CyHapcTBa ¥ Npapa NOJIREPra0OTCH UCTIBITAHMIO Ha IPOYHOCTL. XK H3HEHHSb! it
MHp YcjioBCcka (JOPMMDYETCA 110KO/EHUAMH €r0 IPEIKOB, ONpelesseTcsa
TCMH TPAZHIMOHHLIMU LIEHHOCTAMH, 6€3 KOTOPLIX HEBO3MOXHA CAMOMIIE i
THQUKAIMA YeIOBCKA KK WIeHa onpeencHHero obulectsa. C 370l Togku
3pEHUA HE3aMEHHM OUbLIT NOJHTHKO-NPaBOBOR M dunocodcko-npaBoroi
MBICAM  YHEHBIX-FOPHCTOB  PasiIMYHBIX TOCYJApPCTB, KOTOpag 3a JIONTHE
BeKka CBOCro CyLUECTBOBAHMS CKOHUCHIpHpoBasia B cebe Taxoil uaelnmIi
NOTEHUHAN (0 CHX liop B NMOJHOH Mepe He BOCTpeOOBaNHBIHA), KOTOPKI
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HY)X[a€eTCs B aJ€KBaTHOM OCMBLICIEHYH H TBOPYECKOM MCIIOJIb3OBAHHM.

VuebHux coorBercrayet TpebopanmaM [ocylapcTsennoro ofpazopa-
TEeJILHOTO -CTaHuapTa, NPUMMEPHOH y4ueOHON nporpaMme Kypca No TeOpHM
rocyaapcTsa v npabsa. OH, HECOMHEHHO, OyleT cnocobcTROBATH NPOYHOMY
YCBOEHMIO BCCIO KOMILIEKCA TEOPETHKO-IOPUAMICCKUX 3HAUMI, He06X0/H-
MBIX E OpH W3ydeHHH OTpaciieBhiX NHCUMIUIMH, M IUIA NPUMEHCHHS WX B
6ynyIeM Ha NpaKTHKe.

CMero HafeaThcd, 4TO 4TeHMe H TLIATeNALHOe H3yueHue ydebHHKa
CTaHYT CYIIECTREIIHON CTYNEHMIO B OBJNAICHUM CTYACHTaMH ONHOMN U3 ca-
MBIX CJTOXHBIX TUCLUHIUIMH B [IPaBOBEACHUH.

KX A6oypaxmanos,
axademux Poccutickou axademuu
ecmecmeen bIX HayK, npogeccop
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BBEOEHWE

Teopus rocyaapcTsa u 1[pasa [PeIo/aeTCA Ha NEPBOM KypCe FopHuMie-
CKHX BY30B H (GaKy)sTeTOB U ABIACTCA OAHOH W3 6A30BBIX NUCUUILIMH, H3Y-
yenye KOTOpbiX 0043aTeNbHO.

3a NocAcARMC NATHAALATE JIET (10 TEOPUM TOCYIApcTBa M 1pABa TOMBH-
JIOCh HOBOE TIOKOJIEHMe yueGHOoH JINTepaTypbl: Y4eOHUKH U y4eOHbIE OCOOUA,
HAIIMCAHHBIC Pa3HbIMHU aBTOPAMH JIMOO KOJLIEKTMBAMH aBTOPOB W H3/1aBaeMble
BO BCe GOIBIICM KOJMYECTRE M ceifuac. DTOT MpoLece uMceT 1101 codok 06b-
€KTHBIILIE OCHOBaHHS, OMHO M3 KOTOPBIX -- CJIOXHOCTh M HCOMHO3HAYHOCTh
TEOPETHHECKOTO FOPHAHUECKOrO 3HAHMA. B Kypce Teopuu rocynapcTaa H npa-
BA pACCMATPHBAETCA JIOCTATOYHO OOJNBINOE KOJMYECTBO CaMOCTOATENBHBIX
npobiem, NPHYEM UCCICIOBAHHE KOKIOM M3 HHX MOXET OCHOBBIBATHCA Ha
pasibiX METONONOTHHECKUX IIOXO0HaX, a PE3Y/ILTaThl MOTYT HE3HAYHMTEIIBHO
6o CYLIECTBEHHO PasiHHaTLCH Mex Ly coOoil.

CoBpeMeHHOE COCTOAHME TEOPUM 1'0CY1apCtBa H [IpaBa XapakTepH3yeTcsa
MAROTo00pasyeM ONpeNeeHUH MHOTHX IOPUANYECKUX [TOHATHH M MO/IXON0B K
NOCTPOEHHI) FOPUIMYCCKHX KOHCTPYKIMH M KlacCU(HKALMEA IOpDHINYECKHX
ABJIeHNH. ITO CBRACTCIBCTBYET 00 OTCYTCTBMY 00LIEro NMOHUMaHMA NpaKTH-
YeCKH BCEX IIONATHYECKUX U MPABOBbIX JOKIPHH, €IMHCTBA B3NLNOB JaXe
OTHOCHTEJILHO Ha3BaHUA M CTPYKTYPbI JalHoi YueOHON JUCIUILTHHEL.

VyeQHHK N0 CYTH CBOeit Beelqa ABNACTC M3IOKCHHEM YXe JOCTHTHY-
TOI'O B HOPHAMMECKOH HayKe. 3TO CBoero poja 6yker u3 yyxHx useros. Ofi-
HAKO COCTABMTD 3TOT OYKET MOXHO [10-Pa3HOMY M JIEHTOYKa, KOoTopas OymeT
CBA3BIBATL MX, B KXKIOM CTyqae OyJeT cBoA. Mbi He OTAacM NpeuliouTeH e
KaKoMy-JIM60 OTHOMY IIBETY €€ - iiM GeToMy, HU KPaCHOMY, HU TpeXLBeT-
HoMy. Dbollee Bcero Ham UMnNOHMpYeT pasHouBeTHe u Gosice Bcero 3aGoTHMT
TO, 410061 OYKET He pacchInancs, 4Todbl HE 3aBsUT OH NpexJe Bpemenn. Ot-
Clo1a pac4eT Ha 1eproanyeckoe 0OHOBJICHME MaTePHAIA, HA NPenoJaBaTes,
KOTODLIA XHUBHTENBHOM BNAroi GRICTPOTEKYUIEr0 NOTOKA XU3IHM [10)M1IMTaeT
KEM~TO BLIPALLCHHBIE TEOPETHHECKHUE COIBETHA. .

ABTOpB! HACTOSIIIEr0 W3/[@HMS NPEJLIATAIOT CBOE BUJEHUE Y4eBHOIo Kyp-
Cd TEOPHH rocyjapcrsa | 1papa. YyeOHHK OTIHYAET HOBM3HA M3/10KEHHA Ma-
TEPHANIA IO CYICCTBY U 110 Gopme. B ITOH CRSB3N NPeICTABNAETCS 11€00XOMH-
MbIM 0OpaTHTL BHUMAHNME HA CIIS/IYIOLIME KOHLENTYa BHBIE MOMCHTHI.

Bo-uepsbix, yyebuuk npecnemyer Uenb HauGosce LMPOKO OXBATHTL
06LUETCOpETHYECKME BOMPOCKL FOCYIApPCTBA M NMpasa. Peds MaeT He TOJBKO O
TOJHONM HaBope H3yYaeMBIX CTYLElTAMH TeM, HO 1 06 0GO3HAYCHMY €1Ba M
HE Beex poblieM B paMiaX OTAEAhHOW TeMbl. Takoil NoAXON K nperno/iasa-
HUKO NpesiMeTa Obul BIIOTIHE YCMEUTHO anpobHpoBat aBTOPaMU B X0C CBOCH
MPENoAaBaTeAbCKON ACATCILHOCTH. ABTOPBI HE MUYT N0 [yTH MoUOrpadu-
HECKOro HCCNEAOBANUA M HE JAIOT AETANTLHOTO 0B0CHOBAINUA BCEX NPMBO/IH-
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MbIX MO3HUMH, PaCCYHTBIBAA Ha KaY€CTBEHHbIC JIEKIIMH IPENO/iaBaTelin, Ha
BONPOCHI CAMMX CTYIEHTOB, Ha ANCKYCCHH BO BPEMS CCMMHAPCKITX 3aHNTHH.
Marepuan nojaercs IUAICKTHYECKH, ¢ YYETOM CAMOCTOATENLHOA paboThI
CTyAEHTa [I0/1 METOJMYECKMM PYKOBOACTBOM NpENofaBaTe)ls.

JIis yYeOHHKOE KIaCCHYECKOro TUlaHa He CBOMCTBEHHO ofpauleHue K
NEPBOXCTOMHHUKAM. ABTOPBI HACTOAIIErO M3IaHMA TIO psly TeM IIPCLTATA0T
10CTaTOYHO 06BhEeMHBIE LIUTATHI, 4 TAIOKE JONONHUTENLHLIH MaTepnal, KOTo-
phIii rone3en At Gonee AeTanbHONO O3HAKOMJIEHHA C [COPETHIECKUMH NPO-
GnemMaMH, HO B IPHHLIMIIE HE ABNACTCH 00A3aTeSIbHBIM L1s OTBETA HA JIONO-
KHTENABHYIO MMHUMANTBHYIO OLIEHKY Ha CEMHUHAPCKHX 3aHATHAX M DK3aMeHax.

CneyeT OTMETUTE, TTO ABTODLI HE MPECieyfoT LeTl 3alOJHEHAA TOro
«cocyla», KOTOpbI MMEHYIOT cTyfeHToM. OHM XOTAT 3axkedb ero. MmMerHo
3THM OOBACHACTCH KOHCTRTAIMA PasHBIX NO3MIMI Y4CHBIX 1Mo GOoNbILMHCTBY
H3/araeMbIX BOMpOCOB. YdeHne 0e3 paiMBbILIEHHA OKa3LIBAETCA BO MHOMOM
Gecrone3sHnM, a Macio B OTOHB TIONMBAET BCErIA JUCKYCCHS, TIPOTHBONOCTAB-
JieHHe B3TVIANOB 110 OTHOMY M TOMY e Borpacy. [Ipuuem Hels3s xymars, Oyaro
3T0 HYyCTOE TeOPeTH3HPOBaHNUe, OecIUIONHBIE CXONACTHYECKME CIOPBL. 33 KK~
[0} TEOPETHYECKOM KOHCTPYKLMEH ClELYET BHIETH CYTY00 NPAKTHHYCCKUE CEM-
CTBHS, COBCEM HEOTMHAKOBYIO AEATENBHOCTL MPaBOTBOPUECKUX U IPaBONPHMeE-
HUTENBLHBIX OPraHoB. VueGHUK COPHEHTHPOBAH Ha TO, YTODb! CTyAEHT KIbITA
[pENoNaBaTeNs 0 NOBOMY TOIO, KAKHE 32KOHONATE/ThHRIE HOPMBL MOIMM Gbl
obechieudBaTh TOT WIM JPYTOi OMXOM B OlEHKE M BRIGOpE cpe/ICTB rocyNapet-
BCHHO-ITPABOBOIO BO3IC/CTBHA Ha OOIECTBEHHBIE OTHOILCHHA.

Bo-BTOpbBIX, IT0CHE M3IOKEHUA YUeOHBIX BOTPOCOB KVKIOH TeMel 110-
MelleH 0630p crelnanbHOM nuTepatyphl. H3ydeHue Teopuu rocyiapcrsa u
Mpana MpH TOTYYEHHH BRICIIEro IOPHMIMYECKOro 00pa3soBanisi HE OTPAHHYH-
BAETCA MATEPHANOM, NpeiaraeMbiM B NIEKLMU W yuebHHKe. Kak MAHHMYM
OIHY (a TO M HECKOJILKO) TeMY KXIOMy CTYNIEHTY IPMIETCA popaboTath
6onee rIy60ko, C 06palleANeM K JOTOHUTENBHBIM HCTOUHHMKAM B IpOUCCCE
NOATOTOBKH KYpPCOBBIX paboT, pedyepaToB, MHBIX MHCBMEHUBIX paboT, ycT-
HLIX COOOLIEHNI 1 HHIMBUTYATbHBIX 3afanuil. KpoMe Toro, M Npy u3y4elisu
OTpac/NeBhLIX [OPHIMYECKHX TMCUHMILTHH, [IPH pellleldy OTACNBHBIX paKTy-
YECKHX BOIPOCOB BO3HMKAET HEOGXOAMMOCTE 0OpallleHiA K HAYHHOMY TCO-
PETHYECKOMY 3HAHMIO.

B HACTOAIMI NepHOL MHOTME TIpOOIEMbl TEOPHH rocy(apcTna K npapa
dyHIaMeHTaIbHO pa3paboTakbl Ha HAYJHOM ypOBIi€, CYLICCTBYET o6LuMpHas
{ayyHas nMTEpaTypa B BUJE MOHOTpagiyecknx M3IaHHH, Hay4HOH nepuo-
IHKH. B CBA3M ¢ 3TMM IaBHO Haspela NoTpebHOCTH B YNIOPAOUEHUN ITOTO
MaTepHalia, NOCKOMbKY TPYIHOCTH MOAGOpa JIKTEPATYPEL 110 TOM WK WHOH
npobreme (0co6CHHO YacTHOM, CleUMAIbHOM) BEChMa 3HaYHTENLHEL, 2 G1b-
Juorpahuyeckue ykalaTenu WiK yCT4penu, WiH ke 60.ILLIOTO PacHpOoCTpa-
HeHHUA He noMyynnH. OBBIYHO CIIMCKHM PEKOMEHIYCMOH JHTEPATyphl COALP-
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xatca B paboTax MCTOAWYECKOro XapaKTepa, OIHAKO KX o6BeMbl H THPAXH
HEpe/Ko OIpaHMdeHbl M HE [O3BOJIAOT II0K23ATh BCETO MHOroobpasus uc-
'FOYHMKOB MO CaMBIM pasHpIM rpobrieMaM TeOopHH IoCylapcTBa H Ipasa.
TIpMHLKTHATILHOE OTIMYHE CIIHCKA PEKOMEH TyeMOi JIMTEPATYPhl HACTOALIC-
o MigaHus oT OGubIHorpadiyeckux ykasateied W METOMMTECKHX pa3spabo-
TOK KaK pa3 M COCTOMT B TOM, YTO I[IPeAIaraemMbie «0030pHl CNeLHaIbHOM
JIMTEPATYPbI» HBIAIOTCA HE ITPOCTO MepeYHEM UCTOMHHKOB, a OPraHHYecKUM
TIPOJOJDKCHMEM COTEpXalis MHOTHX TeM. Takoe mpucTanbHoe BHUMaHHCE B
yuc6HOM Kypce K HaydlibiM npobiieMaM BIIOJTHE COrnacyeTcs ¢ TpaAnLMaAMH,
CNOWHMBLUINMHCA B MPENOfABAHNM FOPUAMMECKUX TUCLIMILTHH B MUpE, a Tak-
e C COBPEMCHHBIMH TCHASHUMAMH B TIOATOTOBKe y4YCOHOH NUTEPATypEI IO
TEOpHH rocyIapcTBa M npasa, ¢ 06luell HaMpapICHHOCTLIO pAa3BHTHS BhICIIE-
ro ob6pazopanua (NOTydeHHe CTeNeHA MarHCTpa).

VyuTeIBas W3N0KEHHOE BLillE, IpemlaracMplil yaebAKK 6yeT monescH
CTYZNCHTaM U THEBHOW, M 0COGENHO 3201HOM (opMsI 00ydeHHs. AyHTOpHOE
o6ILCHNE ¢ MPENOAaBaTesieM Y CTYAEHTOR-3a04HHKOB B 4-5 pa3 MeHbIUE, HeM
y oBy4aloliXca Ha THEBHOM 0OYdeHuH, MOITOMY MpeArIoNnaraercs 3HavH-
TENBLHAs CAMOCTOATEIbHAS pabota ¢ JIMTEpaTypoil 1o TEOPHHM rocyJapcTBa U
TpaBa, CBOEOODa3sHBIM ITyTEBOAMTENEM MO KOTOPO# MOXET CIY)KHTb Ha-
cTosniee M3faHuMe, YUeGHUK BO MHOTOM COPHCHTHPOBAH Ha CaMOCTOATE!Nb-
Hy10 paboTy CTYAEHTOR IO HOBOM IUIS BBICIICTO 06pa3oBaHMA TMCTAHLMOH-
0¥ Gopme 06yYCHMSA, KOTOpas HapAny C TPaIMIMOHHBIMY ITPCAMONAracT i
coRpeMeHHBIE HOPMBl OOLIIEHHA CTYAEHTA C IIPENOAABATENIEM.

B-rperbux, y4eOHHK COASPKUT WLUDOCTPALMM TEOPETHUECKMX IOJIO-
KEHHIA Ka3yUCTHYCCKMM MaTepHanoM. Teopus rocyfapcTsa v Npasa ABJIACT-
cA obILel IOpUIHHecKoil INCUMIUTHHOMN, 0OHa 3aHMMaETCA H3yYeHHMEM HOpH-
IHYECKOH NEeHCTBUTENLHOCTH B NpHHLIMIIE GE30THOCHTEIBHO K KOHKPETHBIM
rocy/1apCTBEHHO-TIPABOBbIM YYPEXXACHUAM TOH HIIM MHOW CTpaHbl, TOTO WM
MHOro nepHoia. B TO e BpemMsi MHOTHE TEOPETHHECKUE MNOJIOKEHMA A
JIy4Ilero MX IMOHWMAHMA TPaJUUMOHHO Pa3biACHMIOTCH C HMCIONLE30BaHHEM
IpPHMEPOB MMEHHO W3 COBDPEMEHHOIO HALMOHAILHOTO 33KOHOAATeNbCTBA M
TMIPaKTUKH €I'0 IPUMEHEHWA.

B HacTofllleM H3AaHMHM TpPHMMEPB! NPHBOIANTCA 10 3aKOHOJATENLCTBY
Poccniickoit denepaunn, Pectrybimky Beaapycs u Pecmy6nuku V3ibekuctan
(mouTy Bcerna -- mapawiensHo). Kanplii W3 aBTOPOB NMPENOLaBal TEOPHIO
rocynapcTBa M Mpasa Ha TEPPHTOPHH OJHOIO W3 STHX Tpex rocydapCTs
(ommu B HacTosluee Bpems paboraer B Poccuiickolt depeparmm, BTOpoit — B
Pecny6inke Benapycs n Tpethit -- B PecryGnuke Y3Gekuctan), B ity 9ero
W RO3HMKJIA M/CA CAENATH HACTOALIEE U3JAHME MAKCHUMAILHO MPHTOMHBIM K
HCTIONB30BalINIO ¥ B Y30exucrtane, 1 B Poccun, u B benapycu. [laneko we
HNOCACAIO0 POJE B IPUHATHE WMEHHO TaKOW KOHLICTIIMH CO3aHuA Y4eOHH-
Ka ChUPAIM MHTETPANHONILIE NPOLIECCH MEXIY PTUMU TOCYAAPCTBAMH, KO-
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TOpbi€ AKTUBHO pasBepHyJIMCh U nocne ankBHaauun CCCP u poziumkuoRe-
nus CHI, npupenu x o6pasonanuio cHavana Esponiciickoro DxoHoMH1eCcKo-
ro Coobinectna, a 3areM u Corosa Benapycu u Pocenn, a Takke colo3mye-
CKHX OTHOIUEHUH Mexkay Y3bexucranom u Poccueit.

[To riy6okomy 3ameyanmio A.TI. Uexopa, vauuonanuHoit HaykH uerT,
KaK HET HAIMOHAIILHOH TabJINIL! YMHOKESHH. OIHAKO €CTh HAUMOHATbHBII
OIBIT I'OCYAaPCTBEHIIO-IPABOBOI0 CTPOHTENLCTBA. OH HYXIACTCH B OCMBIC-
JIEHWW Ha 1PEJMET COOTBETCTBHA OOILEHAYYHRIM HCTHLAM M 1Ja NPeJMET
KOPPEKLIMU 3THX MCTHH C Y4YeTOM HOBBIX peanuil. ObpaiueHHe k 3aKoHOAa-
TEbCTBY TOFO MM APYrOT0 roCyAapcTBa HAUEJICHO Ha MCIIONB30BAHKC Cpas-
HUTEBHOrO METOJA IIOCTDKEHMA MCTHHBL, @ METOJA 5TOT OKa3bIBAeTCs
Haubonee 3¢ypeKTHBHLIM HE TOJNBKO B HAYKE, HO ¥ B y4cOHOM Ipouecce.

OneIT HanmMcalka NIEPBOro NoA00HOI0 YueOHHKa O TEOPHH I'OCYapCT-
Ba M NpaBa MOXET OKa3aThCA NOJE3HLIM IPH MNOAIOTOBKE aHANOrMYHOM
yueOHOM JMTEpPaTypPbl, K NPHUMeEpPY, 1T0 OTPAcNeBbIM FOPHIHYECKHM JTHCLMII-
JIMHaM, OpPHEHTHUPOBAHHOM Ha 3aKOHOJATENBCTBC ABYX WM Oonee rocy-
napcers. IlocranoBka npobieMsl B GmkaliuicM WM OTIATEHHOM OyayieM
HMMEHHO B Tako# TUIOCKOCTH BIIOJIHE BEPOATHA B CBA3H C Pa3BHTHEM MCXKIO-
CYAapCTBEUHBIX HHTETPAllMOHHBIX MMPOUEcCOB. BoIMOXHO, OYEHR CKOpO
JopHadeckoe 0bpazoBaHye, TPeNyCMaTpHBAIOLIEC HIYUEHHE, B OCHOBHOM,
OTEeYeCTBEHHOH IOCY/IapCTBEHHO-NPABOBOH UEHCTBHTCIILHOCTH, He Oyner
oTBeYatTh TpeGoBaHUMM, IPEAbABIAEMBIM COBPEMEHHBIM 00LIECTBOM K HOpH-
OUYECKUM NpodeccusM.

B-ueTBepTbIX, B LEJIX YHoOCTBa TOJL3OBAHMA HACTOfIIIIeE WM3JAHHC
CHabXEHO TpeNMETHLIM YKa3aTelleM, 4To B YHeOHOH nurepaType 110 TCOpUH
rocyIapcTsBa U Npara NPAKTUYECKHA He BCTPETaeTcs.

Hactoamuit yqeOHUK MOATOTOBJIEH TaK, YTO 00A3aTeNnkHO Yepe3 HeKo-
Topoe Bpems TpebyeT 0GHOBNEHHA, CTPOTO TOBOPA, BHECEHMA JOTIONHEHHHA.
Tpuyem Ta yacTe B yycOGHMKe, KOTOpas paCCUMTAHA 11a CTAlIAPTHOE OCBOE-
HHE NpeAMEeTa, MPaKTHYECKH B MOUOIHCHUSX HE HYXIAETCA. Oua coaepxat
BCE JHLMKJIONE/IMYECKHME 3HAHMSA, PACKPHIBACT BCC KIACCHYECKH 3HAMMBIC
BONPOCHl TEOpMH [OCYZpCTBAa M Npasa. HanpoTus, marcpHal, KOTOpbli
paccumnTaH Ha 6onee Iry6okoe NPOHHKHOBEUWE B npo6NcMbI Kypea, - ol
HyM1aeTca B u3MenieHny. Tomy crnocoSCTBYIOT TPH IPHMMHIbL [Tepmast: no-
SRISETCA HOBas THTEpaTypa, U 6e3 yKasaHWI HA Hee HalUM 0030phI Tepaau
6bl B KauecTBe. BTopan: Bce-Taky HAYKA Pa3sBHBACTCH H NOABJAETCA HEHTO
Takoe, 6e3 ynoMUHaHHA KOTOPOro OOEAHACTCH CONCPXATEIRHOE HINOKCHNE
npo6remsl. Koneduio, ropumpiaeckas Hayka 1o CyTu cuoeil TakoBa, HTO O1-
KPLITMA 3/€CL BecoMa K BecbMa peiikd. ONHako Caydaercs, 410 HOBELH
B3TVIAA Ha M3BCCTHBIE, Ka3aioch Opl, BOMPOCLE 3aCTABAACT 110-HOBOMY u3na-
rars yueGHbli MATepHall, MO-HOBOMY JIOHOCHTb 3HAIHA 10 cTyneHTa. Tpe-
ThbA: HOCTOAHHO OBHOBNACTCH 3aKOHONATENBCTBO. Y XOTA 3TO OOCTOATENLCT-
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BO HE BJIMsET HA OOUIYIO TEODHIO, KOTOpas 6a3upyeTcs Ha BEKOBOM OIIbITE,
JUI QBTOPOB OHO HMCET 3HAaY€EHHE, OCKOJILKY OH WULOCTPHPYET HEKOTOpsIe
TCOpeTHYECKHE TOJIOXKEHI Ha Haubonee ONM3KHMX NMpUMEpax W3 MpaKTHKW
npasoTBOpyecTsa B Poccuu, Benopyccun 1 Y3bekucrate.

M3 Bcex M3ZaHHBIX B I10CJCAHHME TOMR Y4eOHNKOB HET HH OJHOIO, KO-
TOpKIH MOr 6bl GbITh PEKOMEHIOBAH CTYAEHTM, MOJY4aIOLUHM AMILTOM CIic-
LAATUCTA MM TOTOBSWIMMCH K OCBOEHMIO 3HAaHMH Ha ypoBHe Marucipa.
IlpeanaracMoe M3JAHKC BOCTIONHAET 3ToT npoben. KpoMe Toro, B HeM co-
JEPXHKUTCA MATepHaN /UIA TeX, KTO TOJIbKO HaYMHAET M3YYaTh TCOPHIO IOCY-
JapcTBa M mpana 1o Nporpamme 6akanaspa. Ilo pexkoMeHzaLMK npenofasa-
TeJIA WIM CAMOCTOATENLHO Ol MOXKET YITyCKaTh M3 NOJIA 3peHuMA 0030pbl JiH-
TEpaTypbl, HE COCPENOTAYMBATACH HA PA3HLIX MO3HIMAX YHEHBIX, 3 MCIIONb-
30BaTh OCHOBHOH TEKCT, B KOTOPOM PacKpbIBAIOTCS OCHOBHbIC MOHATUA, Ja-
10TCA Knaccu¢pMKallMi roCyJapCTBEHHO-TPABOBLIX ABJIEHUNA U T. X. MMes »
By IOTPEGHOCTH B COBEPLICHCTBOBAHHM YueOHIKa B NanbHeHIneM, aBTOpbI
6yIyT NpU3IIaTeNLHBI 32 BOE 3aMEYaHHUA TI0 €r0 CTPYKTYpe U CONEPKAHHMIO.

MHuoroneTHuil OMLIT MpenoJasaHUsa TEOPMM roCyHapcTBa U [Ipasa B
IOPHAMYECKMX By3aX MOBOPMT O TOM, YTO [JIABHOE — 3TO Hay4MTh 4eJI0BEKa
MyMarb NIOTMYECKM, KPUTHHECKM, TBOPYECKH, PA3BHBATb Y HErO aHANMTHYE-
CKO€ MEIIUIEHNE, YyBCTBO CIIPABETUBOCTH, M TOr/A OH B jU0bO# cHTyaLuH
CMOXET MPHHATEL BEPHOE pelleHHe. B KOHEYHOM CYeTe, HOPMbI NPaRa M3MC-
HAIOTCH, HO CaMO IPaBo KaK UEHHOCTb M MEPa CIPABENTMBOCTH OCTAETCHA.

Mocksa — Muncx — Tawxenm, 2006




PA3QEN NEPBbIN
BBEOEHUE B TEOPUIO TOCYAPCTBA WU NPABA

Tema 1. NOHATUE, DPEAMET U ®YHKUUNW TEOPUU
IFOCYJAPCTBA U ITPABA

§ 1. [TonsTye n Ha3BaHKHe TEOPUH FOCYIAPCTRA H 11PARA

TepMuH «Teopus» - IPEYECKOTO NPOUCXOHKICHUA H B 1IEPEBONE 03HA-
HaeT «PACCMOMIPCHUE), «UCCACO0¢aHHe». B HACTOALICC BPEMA OH UMECT
ZBa OCHOBHBIX 3HAYCHUA. B ulypOKOM CMbICAE: TCOPHUS — 3 (hopMA Hayy-
HO20 3HaHUA, OIOUAA UETOCMHOEC NPCOCINABICHIE 0 3AKOHOMEPHOCHAX U
CYMECgelibIX C8A3AX Oelicmeumenbrocmu. Teoperndeckoe 3naume, ¢
OTOM TOYKH 3peHHA, -- 3T0 BOOOLIe Moboe Hayunoe, cUCTeMaTHYecKoe, ry-
Gokoe 3nanie, MPOTHBONOCTABIACMOE U IUAHHIO OBLIIENNOMY, NOBEPXTIOCT-

'HOMY, M NMpaKTHKe KaK QCATCIIBHOCTH 4CIOBCKA. B 1IMpokoM cMbicTe, Tep-
MU «TEOPHA» POACTBEHEH TEPMHHY «MHPOBO33PEHUEY.
T B ysxom cmbicne: TeopMst — 30 CUCHEMA OCHOBHBIX HOeil, 3AKOH0E,
HOHAMUI € MOU UAH UHOR OmPac;tt 3HAHUA. B peanbHO KU3HU 1eHCcTRY-
10T TaKHe¢ OOLCKTHUBHBIC 3aKOHOMEPHOCTH, KOTOpbIE ABASIOTCA OOLIMMH,
MPUCYILUMMK BCCH IPYIIIE ONPCACIICHARIX ABJEHHUN M 6¢3 03HAHMA KOTOPLIX
HEBO3MOXKHO OCHOBATENBHOC W3YUCHUE ITHX ABACHUIL. CKa3aHHOE OTHOCUT-
Cs ¥ K IOpUCHDYICHIIMH: ITy00Koe MCCIGIOBAHME CBOCIO NPCAMCTA OTpac-
JIEBBIMH FOPUUMYECKHMM JTUCLMILTHHAMH OBLIO 6Bl 321pyUHUTCIBHO Ge3 110-
3HaHUA oOWIMX AJiA BCEH IOPHINYECKOH AEHCTBHTENLIIOCTH cBA3edt U 0110~
wenuit. Tak, oOLWIHMC ONMPeACNICHHs TOCYJapCTBa, rocy/1apcTBEIHOrO annapa-
Ta, Oprafa rocyaapcTBa, [1pasa, [IPaBOBOI CHCTEMBI, HOPMATHBIIO-TIPABOBOTC
aKTa, [[PaBOHAPYINENUA H MIIOTHX JAPYIMX IOpHIMYECKHX sBIeHMH B pamMkax
Kypca TEOpMH rocyaapcTBa M MpaBa 0bJIErvarT M3yuelHe CHEIHaThHBIX
npo6iem (OTPacJICBbIX OPHUHIECKHX HHCLMIUIAHY). Takim oOpa3oM, TepMuH
«TeopHs» yNOTPeOJICH B HA3BAHHMHU MPEAMETA NPEMMYLIECTREHHO BO BTOPOM,
B Y3KOM 3HA4YCHHUH.

Teopus rocyaapcTsa U 1pABA — MO CUCMEMA IHARUU 0 Haubvree
00X 3AKOIOMEPHOCIAX 20CYOAPCINEA U NPA6A, O GOIHUKHOBCHIU, CYUs-
HOCMUIt, (PYHKUHONUPOCAHYUY U PAIBUNIIL 20CYOADPCINGCHHO-PAROGHIX A6~
AeHul.

Ciieqyer 0cobo 0TMETHTh, YTO TEOPHs IOCYIApcTBA ¥ NpaBa KM3yyaeT
BO3HUKHOBZHHE, Pa3BHTHE M QYHKLIMOHHPOBAHHC HC KOHKPCTHOTO rocyaap-
CTBa M Npaba, a Bce obiee 1 0cobCHIIoE, YT0 NPHCYTIE 1OCYapCIBy 1 1pa-
BY, BOOOUIE, & TaKKe 0OWMe MOHATHA M KATETOpHY, OTHOCAILHMECA K roCy-
LapCTRY W 1paBy.
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§ 2. [TpeaMCT TEOPHH IOCYAAPCTRA H NPaBa

Kaxnas Hayka MMCEET CBOM NPE/IMET - omnpeAesIEHIbIA KpYD U3YuaeMbIX
3AKOHOMEPHOCTER KaKOW-THGO CHEPR! 4ENORCHCCKOH LCATENBLHOCTH. Tloa
ZAKOHOMCPIIOCTAMU TTOHAMATOTCS PETbHblE YCTOW4HBLIC CBs3M, KOTOpLIE
BLIPAKAIOT CYNINOCTL ABNEHNH, npoueccos. [TpeamMer — BCAKOC MaTepuallh-
[10€ SABREHNE, 10, HA 4TO HANPABICHa MLICHE. TIpeAMeT HayKH - Jino gcezda
CIMOPOHA 00 BbeKMa HAYKU, KOMOPAR 6bIOENACHICH CYBHCKIMOM HOIHARUA

O6BeKT HayKH (oT JaTHHCKOTo «objectumy - mpeamer, durtocopekas
KaTeropus, BRIPAXAROIAN T0, YTO MPOTMBOCTOUT CYOBEKTY B CIO IPEAMETHO-
NPaKTHYCCKOA W 1IO3HABATEILHON NEATENILHOCIH) — M0 «nepeve npuoau-
Heenuen K ucciedyemoil deiicmeumensHocmiL, Komopas npedcinaem He-
PO CYIFBEKMOM NOSHAHUA 8 HEPUCWIENCHIOM, AOCHIPAKMHOM euoe’.

MpeameT Teopi rocynapersa H ipasa obpasyeT Hauboee o6uue 3a-
KOHOMEPMOCTH CYNIECTBOBAHUA W PAIBUTHA FOCYNAPCTBEHIO-TIPABOBbLIX AB-
nennit. Mctopus wenoseucciBa gaeT o0Mnge 1 pasHoobpasne GopM HHCTH-
TYTOB roCyZapciBa M (Ipasa. Ha ocuoRaHUM H3y4eHH] MMPOBOI'O OMbITA Bbl-
ABJAKTCA ONpefeNeHlhie 3aKOHOMEPHOCTH. Teopust rocyapcTBa U 1pasa,
onupasch W 1a JPYrHe O1pacii HAYYHOTO 3HaHHsA, GOPMYSTHPYET Hay4HbIE
3AKOHLI, TIOHATHS, ONPEICNCHHH 1'0CYJAPCTBEHHBIX M MPaBOBLIX SBJICHUI,
4TO MO3ROIVET MO3IATh CYIIHOCTb II0CICAHUX, COBEPUICIICTEORATE HX B L€~
nax Haubosee 3PGeKTMBHOTO YIPaBICHUA OO LIECTBOM.

CrienlyeT UMeTh B BWLy, 4TO TCOPHSA FOCYAAPCTBA U Npapa CTaBHUT CBOEH
3a7a4eil M3y4cHHC HC BeeX (3TO LElb MHOTHX IOPHAWUYCCKHUX HaYK), d TOJIBKO
naubonee obuux sakonoMepHocmeid QYHKUHOHMPOBAHHMA rOCYAapcTRa M
npasa. B 0mIHYME OT HHLIX IOPUIUIECKIX HAYK TCOPUS 10CYAapCTBA U Mpasa
H3y4acT He Kakyro-aubo oany cdepy, 061acTh IOpUINYCCKOR AeHCTBATETh-
HOCTH, HC HCTOPHUIO OCYJapcTBEHHOH M IIPABOBOH KU3HM, HC roCy/aapcT-
BCHHO-1[PABOBbIC ABNEHUS KakOH-THOO OLHOI CTpaH®l, a 0buIMe 3aKOHOMEp-
HOCTH PAa3BHTHA 1'0CYMapPCTHA M 1IPABA B LENOM.

I'ocysapcrso H (ipaBO M3Y4dlOTCH B €/IMIICTBE U B3aUMOUCHCTBUM, MO-
CKOJIbKY DTO [IBE O4CHb TECHO CBA3AIIHLIE MEXILy COOOH YACTH IOPUAUUECKOM
AeiicrBurebHocTH. C 01B0M CTOPOHD], OPraHhl 'OCyapcrBa U3fAl0T LIopMa-
THBHBIC aKThl, B KOTOPLIX COAEPKATCH HOPMBI 1IPaBa, MPUHUMAIOT MEPBI K UX
peanmsaupu. A ¢ Apytoid — ACATEALHOCTH NOCYLAPCTBA OCYLUCCTBISAETCHA,
IPEXKAC BCCIO, B 1IDABOBLIX (opMax.

CrpykTypa yuebioro Kypca TEOpHH rocy2apcTBa U IpaBdd MPAMO 3aBUCHT
o1 cueuyduky ¢e mpemeTta. Bo beex yueGHbIX W3LAHMAX, KK NPABUNIO, LPH-
CYTCTBYIOT /1Ba KpYTIILIX pasjiesia — TeopuA FoCyAapcTBa M TEOPHsL [IPaBa.

' [onosucmuxosa A.H.,, /mumpues 10.A. Teopus rocyaapcrsa u tipapa 8 Tabauuax u
cxemax. M., 2005. C. 11.
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B meopuu zocydapcmea paccMaTpUBAIOTCS NPOBNEMBI OBIHEr0 TIOHITHS
rocyuapcisa, BOSHMKHOBEHHS U UCTOPUUECKOTO Pa3BHTHS T'OCY/NApCTBEHHO-
cTy, Gyuknuit ¥ HopM rocynapcrsa, annapara 10cy1apcTsa, 3HaueHHe rocy-
JapcTBa B MOJUTHYECKOH cucTeMe oblIecTBa.

B meopuu npasa v3yuarorcs npobJieMbl OOIIEro MOHATHA IIpaBa,
BO3HHKHOBCHAS M UCTOPHYECKOIO PA3BMTHA TpaBa, HOPM M CHCTEMB! NpaBa,
HOpMaTHBHO-1IPABOBLIX AKTOB, MPaBOCO3NAHMA, IPABOOTHOUIEHNH, peau3a-
UMM 1IpaBa, 1IpaBoHapyLUeHHH, OPHIMYEeCKOH OTRETCTBEHIIOCTH, 3aKOHHOCTH
H HEKOTOPBIC APYTHE.

Bo3MoxHbI paznnyibie BAPHAHTH! CTPYKTYPH! y4eGHOI0 Kypca TCOPHH
rocynapcrsa M npasa. OOBIMHO CHayana M3y4aeTCs TEOpus rocylapcTBa,
3aTeM — TCOpPHA NPaBa; WHOrJa NpeUTaraloT 3TH GJOKU YIPOXOAMTh B obpar-
HOM TNOpsAJKe: cHavaia -- TEOPHIO NpaBa, 3aTeM — rocyuapcTsa. OTAcIbHblE
TEML! MOTYT BBUIENATHCA B CAaMOCTOATCIBHBIC pa3iensl, NoClNeaHe 100aB-
JISIFOTCA K TEOPMU TOCYIapCTBa. M 1€OpUM IIpaBa, HanpuMep: «I oCcyaapcTso,
npapo u oblecTBoy, «JleicTBYe NpaBa U rocynapcTsa» M T. fi. B nacrosiiem
A3JIaHHH B 3AIUTIOYMTENLHBIIA PAa3fien BBIHECEHBI YYEHHs O I'OCYNapcIBe u
IpaBc, H3yyacMble B Kypce.

CrieuHanbHO CneayeT OCTAHOBHThCS HA OJHOM M3 HOCHEIHMX BEAHHA:
BMECTO TEOpHH rOCYZAapcTBa M MPaBa NPe/araeTcs u3y4aTh TOJNRKO TEOPHIO
Tipara, OTHAaBas 00wiKe 1IpobieMbl FOCYAAPCTBA HA OTKYTT MITH NOJNTONOT A,
HIM KOHCTHTYLMOHHOMY MpaBy. Takoe CyxeHue npeaMera yucOHOoro xypca
TEOPUH 10CYNApCTBA M Npasa (M, COOTBETCTREIIHO, HAYKH) IIPEICTaBILETCH
He BIOJHC ONpaBHaHHBIM. lOpunudeckas AEHCTBUTENLHOCT, KOTOPYIO
UcCHieTyeT TEOpHUs TOCYIapCTBa K 1IpaBa, — 3TO HE TOJLKO AeHCTRUTENBIIOCTh
npaBORas (HOPMbI NPaBa, IPABOOTHOLICHWS, HASH O NPase U T. [.), HO U ro-
cynapcTBeHHas (OpraHsl roCyAapeTBa, paBoBsie GopMbl WX ASATENLHOCTH M
T. 1.), OHH 0YEHb TECHO CBA3AHBL.

OBLIETEOPETHYECKHE aCIIEKTI IOCYAAPCTBEHIOCTH TAKOro IyGokoro
ClELHATLHO IOPHANYECKOTO OCMBICIEHHA, KAK B TEOPUM FOCYAapcTna H npa-
Ba, GoJyiee HMIVIE HE TIOMYYAIOT, — Td XKe IONUTONOTHS ABNAETCA HAYKOW He
10pHAMYECKOil; B PAMKH KOHCTHTYIMOHHOIO paBa MHOTHE npof1eMbl Teo-
PHH TOCY1apCTEa Takke He yKIaapBatoTcs. Kpome Toro, HepasphlBHAA CBA3L
rocynapcTBa M [pana 1004CPKUBAETCA B HA3BaHUH HCTOPHYECKUX OpHIHYE-
CKHX uciMmng: «Mcropua rocynapcrsa M paBa», «MCTOpHA [OJNHMTIYC-
CKMX ¥ NIPaBOBEIX YYCHWI». ECIM HCKIIOYHTR U3 CTPYKTYPBI KypCa TEOpHIO
ToCYApCTBa, MHOIME HCTOPHHYECKHE H OTPACIEBRIC IOPHIAMICCKHC IMCLMIL-
JIHHL] TEPSIOT TEOPETUYECKOC OCHOBAHHE.

TecHas cBa3b TOCYNAPCTBA M NpPaBa €O BCEH OYECBUAHOCTBIO IpOCMAT-
puBAETCA Tam, FAC MAET peub 00 MX BOJUCHCTBHM HA oOLIEeCTBEHHDIE OTHO-
wienns. [T09TOMy NOFHYHO NOSBNEHHE B OTACNBHBIX YUCOHBIX H3JAHHAX pas-
e O POJIH roCyHapcTha U 11pasa B cepe S3KOHOMUKM, KybTypbl # T. I
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C yuetom crieLMbHKM JIpeaMeTa PEACTaBIACTCA BOIMOXKIIBIM OCTaHO-
BHTHCA Ha CIEDYIOLIMX XapaKTEPHCTHKAX TEOPHUM roCy1apcTBa M lIpaBa.

Bo-ncpBbIX, TEOPHN IOCYAAPCTBA W NIpaBa — 3TO HAYka obujecmeenHas
(HC CCTECTBEHHAN M HE TEXHMYECKAA), NOCKOJIBKY OH2 M3Y4YacT ONpEleCH-
Hy}o cepy oOUICCTBENHON XKM3EH — rOCY14pCTBO M NPaBo.

Bo-BTOpBIX, B OTAMYHE O1 JAPYrHX OOILECTBELHLIX HAYK, HEIIOCPEACT-
BEHHO HE M3YYalOIMX rocyJapcTBEHHO-NPABOBLIE ABNEHUA, TEOPHA TOCY-
IIApCTBA ¥ MPaBa — ITO HAYKA KPUOUYECKA.

B-Tpersux, TeOpHA rocyfapcTpa i npasa — 3T0 obwyan, obuemenpenmu-
veckan topuduneckan nayxa. OHa 3aHUMAETCS MCCIICAOBAHWEM MpoGnem,
O0LLIX IS BCCX FOPUAMYECKHX AUCLIMTUIMH.

B-4eTBCPTHIX, B OTIMUHC OT TEOPHH IOCYIAPCTRA M IIPABA, OTPACIEBBIE
FOPWIHYECKHE OMCIIMILIAHBI WMelOT Goslee KOHKPETHBIH, MPUKIAAHON X4paK-
Tep. [TockombKy TeopHs rocyJapcTBa U IIpaBa PacKpPBIBAET MIyOHHHLIE CBA3H
H OTHOWIEHMA W Ha 3TOi OocHOBe (POPMYNUPYET INIABHBIE, OCHOBOMONATAK-
IIME BBIBOALI, MOXKHO I'OBOPHTE O TOM, YTO TEOPHH rocy/japcrsa 4 mpasa —
HAayKka Qhynoamenmawibliasn.

B-pathix, Teopus rocyIapcTBa M MpaBa — MemoOOR02UNECKAA HUYKA, KO-
TOpas HMCET HalTPaBIAIONIEE, METOAOOTHIECKOE 3HaYEHHUE, H, PEKIIC BCETO,
B OTHOUWEHHH OTPACJIEBBIX FOPMAHYECKNX AUCUMTUIMH. [Tonoxenus Teopuu
roCynapcTRa U Mpapa ABJLHOTCA Haubonee CYIIECTBEHHbIMU 1A XapaKTepH-
CTMKM OCHOBHBIX TECHACHIMH Pa3BUTUA roCylapCTBEHHO-MPABOBLIX ABJICHHUHA.
Tecopusa rocynapcrba M npasa BeIpa0aThiBaeT LIOHATHS, KaTErOpHH, KIAcCH-
(uKauuy, VIEH, KOHLENUXH, KOTOpPbIE HCIOJB3YIOTCA B MHBIX IOPHIIHECKHX
Haykax. B u3ydeHHM OTpacleBBIMU IOPMAMYECKHMM HAYKaMH COOTBETCT-
BYIOLLEH Cgephbl FOPHIHIECKOH JEHCTRUTECIBHOCTH, T. €. ONPeIENICHHON YacTH
UENOro, obLME TEOPETHYECKHE BBIBOJBI SRIAIOTCA OTIPABHBIMHM TOUKAaMH,
OOBEIMHAOLLIMM CTEPXKHEM, OCHOBAHHCM 151 YACTHBIX UCCIIENOBAHMIA.

B-mmiecTeix, TEOpHA rocyapcTha U [paBa — 3TO HAYKA, 6800HAR K KYPCY
ropuduveckux nayk. Ilepen TeM, KaKk NPUCTYIMTL K U3YYEHHK) OCHOBHOIO
MaccHBa FODHAMMECKUX JUCHHMILIMH — OTPAC/EBBIX, CTYACHTHI JOJDKHEI MO-
XYYUTh pA3REPHYTOE, LIEJHHOE I1PEICTABICHHE O rOCYXapCTBEINiO-IIpaBoOBOi
HeHcTBUTENBHOCTH. MIMERHO 3TH caMblc OOLIME 3HAHHMA UM M J@eT TEOpHS
rocy/apcrBa W mpasa.

B Kypce Teopuu rocynapcTea H 1paBa M3y4arOTCA IOPUUHIECKHE TIOHS-
THSI; KaTerOpHH, KIacCuUKatum, NpoLecchl, AMEIOIHe 3HaYCHHE L 10Cy-
AApCTBEHHO-TIPABOBOH AeHCTRUTENLHOCTH HE TONBKO KOHKPETHOI CIPaHLl B
KOHKDETHOE BpeM#, HO W ANs yenoBeveckoro obuiecTsa B nenoM. O6Lmit
X4paKTep TCOPUM rocyAapcTda M NpaBa HEpPeIKO HaXOMMT BhbIPAKENHUE B Ha-
3BaHMU HAYKH, COOTRETCTRYIOLICH yieOHOH AUCIIMILIMHE, YuebHbIX 110c0o6uUit
-~ «O6wWan Teopus rocyfapcIsy W mpana». [ld M caM TePMUH «TCOPHA», KaK
yX)e oTMeyaiochk, ofo3HayaeT ocHOBONOsaramolee, obuee sHanue. Kerarn,
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abCTpakTHLI XapakTep HAaCTOUIETO Y4eOIoro Kypea onpeaenser crieundu-
Ky €ro npenoLananis 1 WyueHus.

Cranires BOUPOC © CO3NaHMM Haps/Ly ¢ obiieit Teopueit rocynapcrsa u
NpaBa u chneyuaneHOU TCOPUM IOCYNapCcTBa M mpapa. Tak, B yueBHHKe noa
peaaxiyeit A.B. BeHreposa roBoOpUTCS 0 HEOGXOMIHUMOCTH CO3IARUSA TEOPHH
poccHickoi rocymapcTseHHocTH'. CHEMyeT OTMETHTH U TO, YTO pAL TeM
(«Hopmn 1pasa», «Cuctema rpaBay, «HHopMaTHBHO-TPABOBhIE aKTHI» W np.)
B GONBLIMHCTBC YIEOHHKOB MO TEOPUH I'OCYNAPCTBA U 1(PaBa TPALMIMOHIIO
HOCAT UMEHHO CrieuHant e, a e o0Wwmi XapakTep, IT0CKONIBKY TeopeTyde-
CKMe NONOXCHUA PACCMaTPHBAROTCA JIOMTH MCKIIOHMTCIBHO Ha LIpMMepe
OTCYeCTBEHHOIi roCy 1apCTBCHHO-1TPaBOROM AEHCTBHTENLHOCTH.

Taxum 06pa3zoM, HAMCTHBUIANCS R MOCHEHHC TOALI TEHAEHIIMS —
BIUTIOYATh B HasBaHHe YMCOHBIX KypCOoB U YuebGHRX 110COOMIT CoBo - «06-
mas» — He BO BCeM COOTBETCTBYET IOKAa PEabUOMY MONOXEHUIO Belieil.
Heobxoammo ueTko MpencTaBnsTh cebe HaMMHE IRYX YPOBHEH TeopeTHye-
CKOTO 3HaHus — 061Icro (6e30THOCUTENLHO X JOPHIMYECKOH AeiCTBHTCIILHO-
CTH KOHKPCTHOIi CTPaHbl B KOHKPETHOE BPEMS) U CHCLHANLHOrO (IPHMEHH-
TENbHO K FOPUANYECKOM NEWCTBHTELHOCTH KOHKPETHOM CTPAHhI B KONKPET-
Hoe Bpems). Heodxonnmo pasobparhCA B COCTOSHHA ITHX JIBYX YpoBHEl.

COBpEMEHHOC COCTOSIHME NPEAMETa TaKOBO, YTO 10 OTAENbHBIM TEMaM
cofOCcTBEHHO 0bLIEE TEOPETHYECKOE 3HAIIME OTCYTCTBYET, OHO 3aMEHCHO 3Ha-
HHUeM 6ojiee KOHKPETHLIM. B TO e BPEMS BAKHO M TEOPETHYECKOE OCMBIC-
JICHUE COBPEMEHHON OTEC4ECTBCHHOH IOPUIMUECKOMN JeHCTBUTENLHOCTH, TIO-
CKOJIBKY TAKOE OCMBICICHHE HEBO3MOXHO B PaMKaX KakoH-nubo uuoil ropu-
JYECKOM IMCIMIIMHBI, KpOMe TEOPHH rocynapeTna i mpara. Y aesno 6yay-
[IEro — HAMETHTH BAPMAHTH] OPTaHMYHOIO COYETaHHA B paMKaX TEOPHM To-
CyJapcrBa M npapa obLICro U CIELNALHOTO YPOBHA 3HaHuil. QUM 13 Takux
BapMaHTOB Tpelylaracicsd B yuyeOHuke noxu penakuueit B.M. Kopennckoro n
B.JL Hepenanoaaz. 3peck nocneHsst TeMa B paziene « Teopus rocyaapersay
naseiBaeTcs «POCCHITCKOC roCyNapeTBo: Ipouuioe, HacToswee, dyayiee», a
B pazaene « Teopua 1pasa» — «PoccHiickas npaBonas cUCTEMay,

B 3Ha4uTENBHON CTCIIEHH MOXKHO flaKe TOBOPUTDL O TOM, YTO OT YPOBHA
Pa3BUTHA TEOPUM rOCYIAPCTBA U HPaBa, B 1IE€JI0M, 3aBUCHT YPOBEHb DA3BUTUA
IOPUCTIPYAEHIHHA BOOOIUE, O TOM, YTO HA HAHHOH JIMCIMMITHEE JIEKUT 0codas
OTBETCTBEHUOCTb — OTBCTCTBCHHOCTh 32 COCTOSMME JIeJl B IOPHAMHECKO
Hayke. MIMeHHO Ha HOJIO TCOPHMM TOCY/lapcTBa W fpaBa BRITIAfacT 3agaya
AKKYMY/IAUMM HOBCHLIMX JOCTHKEHUH Kak B OOLICCTRCHHBIX, TaK M — B

' Cm.:- Teopmn rocyaapcrsa u npasa. U. 1. Teopus rocynapcersa /llon pea. A.B. Benre-
?ona. M., 1995. C. 254. 7

Teopusa rocynapctsa u ripasa. YyeGHuUK s ©opua. By3oB M dak. /Iloa pea. B.M. Ko-
pensckoro, B . [Teperanona. M., 1997. 570 c.
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1ie0OXOMUMBIX CIyYyasx — B €CTECTBEHHBIX U TCXHHYECKHX layKax. Teopetn-
Yeckoe 3HRHHE NOJDKHO PA3BHBATHCA ObICTPEE, AT TOro YTOGBI HE CACPXH-
BATb Pa3BHTHE APYTHX KOPHAMYECKHUX JIMCLHIUIHH, 4yTOOBI UX YPOBEHh COOT-
BETCTBOBAT NOTPEOHOCTAM IIPAKTUKH.

ClieqyeT OTMETHTh, YTO CaM HpedMem HayKu MeopuA 2ocydapcmea u
npaga - ucmoputen. On U3MEHACTCA N0 MEPE ROBIICUCHHS B cdepy no3HalNA
BCE HOBLIX CBOMCTR M SBJICHUI FOCYIAPCTBEHHO-TIPABOBO ¢ ACTBUTENBHOCTH,
UCKIOUas BCE TO, UTO OKA3LIBAETCS WILTKO3UAMH, OlMOKamu. B 5ToM cMbice
npeomem meopuu 20CYOUpCMea u npaeq - 0GveKMmUeeH C TOUKH 3peRua oT-
paxaeMoro (13y4aeMoro) - - 0ObCKIHBHOM FOPUTHUECKOH NEHCTBUTEIBHOCTH.

§ 3. Merouonorns Teopuu rocyxapcrsa M npasa -

MeTonoaornst' HAYKM — M0 COGOKYRHOCHIL RPUILWUAOE, HPUEMOE,
CHOCO006 NAYUNOH OeAMmeIbHOCMU, NPUMEHAEMBIX O/Ia HOAYHERUA UC-
MUTIBIX, OMPUNCAIOWUX ODBEXMUBHYIO PEA/IbHOCIMb 3HAHUI.

TakuM 00pa3oM, NPEAMET -~ DMO MO, 4MO UIyHAem OaHHAA HAYKaA, &
METON ~ /10, KaK, KaKUMU CPeOCMEAMU 1HAYKa U3YHaem ca0t npeomem.

MeTon (o1 ipeyeckoro «methodos» — Iy Tb nccaeaoBauL, TEOPHA, yue-
HME) — CHOCOB OOCMUNCEHUA KAKOU-TUOO Yenu, Dewenus KOHKDemHOu
3adaU, COBOKYRIOCMb NPUEMO8 URU ONepayUil NpAKMUYECKO20 Wid meope-
MUYECKO20 OCBOEHUSL QEUCMBUMENLHOCIU.

Metoas! TeOpHH rOCYAapCTB2 U 1paBa — 3T0 NPHEMBI, C1I0co0bI, M0/IX0-
JIbl, KOTOpbIE MCTIONB3YIOTCH €10 [J1A [03HaHWA CBOEI'O [IpeJMeTa H MoJryye-
HUA Hay'HBIX pe3yJIHTaToB.

BoLaensiioT obuenaysnsie i HacmHoRayyible METOIbl MCCIIeNOBAHUA.

OO0wenayunbie MEroasl — 3T0 CaMble 00I10ME MOAXOALI K HCCleIoBa-
HHMIO, BCCOOLUMC TNPHHIMMNG! MO3HAHMSA, HCHOJb3YEMblE BCCMM HayKdMHU.
Ilpexyc yeM LIPUCTYNATh K JIOOOMY [03HABATEINLHOMY NpouUeccy, cledyer
OMNPENE)MIbeA 110 HEKOTOPLIM BOLPOCAM, MMEIOLLMM TIPUHLHIIMAILHOE 3HA-
YEHHUE: PCAIbHO 1M CYNIECTRYer OOBEKTHBHBIH MHp, ACHCTBYIOT JIM B HEM
KAKUC-/1UO0 3aKOHOMEPHOCTH, II03HARACMBI [T OHH M T. L.

B kauectpe 0O0IUEHAYYHBIX METO/IOB, WM MCTOUOJOMHYECKOH OCHORBI
UCC/ICI0BalMA, BLICTYNAET OMNpelieicHHoe (punocodickoe HaiipasneHne. OG-
LCHAYYHbIC METO/bI COCTARIIOT METOAOJOTHUECKYIO OCHOBY TEOPHM rOCy-
lapcTBa M npaBa, OXBATHIBAT BCK 00NACTb HAYYHOI'O HO3IAHUS B HCIIONb-
3YIOTCH BCEMH HaykaMy Oe3 MekaroueHNs. OHM FOBOPAT O TOM, Ha KAKMX MU~
POBO3IPEIYECKUX, HACHHbIX NO3MIMAX 6asupycrcs fmaunas Hayka. Cospe-
MCHHBIC HAaYMHbBIC HMCCIIEOBaMS MOIYT Ga3MpORATLCA Ha MaTCpHAIM3ME W

]
Metononorna (ot rpeueckoro «methodos»  wcenenoBaume u «logos» — C1080) - yye-
ITHE O CIPYRTYPE, JOTHYCCKOH OPranu3aumiL, METOIAX K CPEACTRAX ACHTCILHOCTH.
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auanektuke. Metojonorudeckolt OCHOBOH  IOPHIMMCCKHX HCCIICAOBANHIA
MOTYT CIYKHTh H MHbIE GUIIOCOPCKIE HAIIPABNCHHA: HEOKAHTHAHCTBO, IE0-
TereNbAHCTBO, ONPCAEJICHHAA PCJIMIHO3HaA WEONOTHA, TO3UTHRMAM, SK3H-
CTEILMANN3M, YTWIMTAPU3M U T. 1.

Mamepuanuzm (0T NaTUHCKOTO «materialis» — BEICCTBEHHBIA) — 3TO
dunocodckoe HanpapneHHe, KOTOPOE MCXOUUT M3 TOI0, 4TO MHMpP MaTepHa-
JIEH, CYWECTBYET 0OBEKTHBIIO, BHE M HE3ABHCUMO OT CO3HAHUA, YTO MaTepHs
HIEPBHYHA, HHKEM HE COTBOPEHA, CYLUECTBYET BeYHO. CO3HAHMC, MLILLJIEHHE
— 3TO CBOHCTBO MaTePHH; KaK [PaBMIIo, YTBCPKIAETCA NO3HABAEMOCTL MHPA,
CrO 3aKOHOMEPHOCTEI].

Auanexmuxa — 310 Hayka 0 Haubonee OOLIMX 3aKOHAX PAIBUTHA IPU-
ponbl, 06ILecTB2 K MbITUIEHUA. JlHaneKTuka ABIACTCS BCCOOMIMM METOIOM
MO3HaHHA U TpeOyeT yUMTHIBATh B ITPOLIECCE MOIHAHMS OKpYXatowlel aeficT-
BHTENLHOCTH BCeoObImyl0 B3AaMMOCBA3bL M TOCTOSHHOE Da3BUTHE ABJIEHMIL
3TH TNpUNIMILI KOHKPETHM3UPYIOTCS 3aKOHAMH OMAIEKTHKM (€MHCTBA U
60pLOBI ITPOTHBOMONOXHOCTEH, NMEPEXona KOMMYECTBAa B Ka4ecTsO, OTpHIa-
HME OTPHUAHMA), A TAIOKE KATETOPHAMH HHAIEKTHKH — MOMATHAMM, OTpa-
HAOLWMMY BCeobIHe CBA3M OBbITHA (CYNIHOCTh M SBJIEHHUE, COACPXAHUE M
dopMa, HCOBXOIMMOCTE R CITYJalIOCTh, BOIMOMHOCTE M ICHCTBHTCIBHOCTD,
eIMHEYHOC, OcobeHHOE U o01Lee U JIp.).

I'ocynapcTBO H NMPaBO — 3TO peaiblible, 0ObEKTHMBHbIE HBIEHHA, KOTO-
PLIE HAXOAATCA B MOCTOAHHOM Pa3BHTHH, CYLUCCTBYIOT HC CaMH 1io cche, a B
TECHOM CBA3M C IKOHOMHYCCKMMH, TIOIMTHYECKUMH, XYXOBHBIMH YCNOBIAMEA
YKU3HU 00IIECTBa, C IPUPONOi YenoBeka. 1°0Cy1apcTBo M 1IpaBo HMEHO'T CBOU
3aKOHOMEPHOCTH BO3HMKHOBEHHA M Pa3BUTHA, M 3TH 3aKOHOMEPHOCTH MOX-
HO 1103HABATS.

Taxum 06pa3oM, caMele obuiue MeMoOONOZUHECKUE RPEOROCHUIKYU LT
HCCIIe0BAIMA TOCY/IApCTBeHHO-NIPAROBLIX ABICHUHA CBOIATCA K CIEYIOIEMY:

e go-Mepgblx, TOCYNAPCTRO M IIPAaBO KaK peaisHO CYUIECTBYRONIME
06BEKTHBHBIE ABIEHHA MOI'YT GBITh OOBEKTOM HaYyYHOTO aHANH3A;

® go-¢mopblx, W3YYas TOCYJapCTBO M MNPaBo, CAefyeT YIUTBIBATH HX
NOCTOSHROC Pa3BHTHE, MOMEHT H3MEHYHBOCTH. Tak, K MpUMepy, NpY aHamH-
3e cOBpeMeHHO# nparoBoii cuctemst Poccniickoh ®eaepauri HeoHXoMMMo
NPeACTABIIATE, YTo Tak ObLIO HE BCEr/ia, TO 3Ta [papoBas CHCTEMa MMECT
CBOI) UCTOPHIO Pa3BUATHA, YTO BCE, YTO €CTh Ceifyac, pa3sBHIOCh, BHIDOCTO H3
Mpanosoit EACTBUTENEHOCTH, CYIIECTBOBABNICH paHee, YTO HbIHEIIHee CO-
CTOSTHHE NMPABORBOH CHCTEMBI — TONBKO OMpe/IeNellliblif OTan €€ passurid, a
HE BCHEL MCTOPUH, YTO B 3TOM Pa3BUTHH CYIUECTBYIOT X ONPE/ICNICHHLIC TEH-
menupd. Takam 06pa3oM, OAWMM M3 OCHOBOTIONArAOUIMX  MPHHIIMNOR
J060ro Hay4Horo UCCIICAOBaHUA ABNSETCA HPUHYUN UCHIODUIMA,

® g-mpembux, W3yuan rocyapcTBO M Npapo, CICAYeT y{urbBaTh MHO-
rooBpa3HbIC CBA3H, CYIECTRYIONME MEWIY PasIMIHbIMA cepamu obLIeCT-
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BCHIOM JXH3HHM, MEXAY SKOHOMHYECKHMH, MNMOJUTHIECKHMH, [IPIBOBBIMH,
KyJbTYPHBIMH, JleMOTpadMYeCKHMH, HAIMOHAILHLIMU NpOLCCCaMH. B 01-
JIEMBHAIX CITy4asX 3Ta CBA3h CTAHOBHTCA ONpENeNAiomed MJid PazBUTHA
ropuargeckoil cdeprl obwectsa. Jlroboe Haydlioe HCCIE/IOBAliHE JODKHO
GLITb BCECTOPOHHUM M CHCTEMHBIM;

e g-uemsepmoix, CIELYET U3yYaTh roCY JapCTBCHHO-TIPABORKIE ABNEHNA,
OPHCHTHDYACH Ha I0PUAMHCCKYIO MPAKTHKY, Ha rOCYIapCTBEHIO-MPEBOBYIO
AcicTBUTeNLHOCTL. JTIo6as Hayka BaxcHa He cama no cebe, oHa HeobXoaHMa,
apexJie BCero, /Ui 00CnyKuBaHus NoTpeOHOCTCH NPaKTHKH, MMEHHO B 3TOM
-~ 3HAYMMOCTDL W 1IeNTIOCTh 000 HayuHo#t Teopuu. H, B xoHcuHOM cuere,
HCTHIIOCTS TeOpUY npoBepsetca npakTvkoit. C ol Touky 3penus, moboe
Hay4HO€e MCCIeNOBAHNC HOJDKHO OBITh 00LEKTUBHBIM.

@Owiocodickue HapaBIeHHs, BLICTYMAIOUIKE B Ka4€CTBE METOUONIONU-
"ecKOoi OCHOBBI rOCYAapCTBEHHO-IPABOBLIX HCCMNENOBAHMIA, HC MOIYT IATh
OTBETOB Ha BOMPOCH FOPMTHYECKHX HAYK: OHH YKa3bIBAIOT JIMLIBb caMmule 06-
IHMe NIOAXOHb K paspelienuio npobiem. TloatoMy, HapaLy ¢ oflCcCTBEHHBI-
MH METOaMU MCIONL3YIOTCA padIvdHeIE NpHeMe! cbopa, obpaboTku, oc-
MbICTIEHHA HAYYHON HHpOPMaLMy, TaKk Ha3bIBACMBIE HACTIIONayuHbie Me-
TOAbI HCC/IEA0BAHMS -- 3TO NPABMUNA, NIPUCMBL, CIIOCOOL! HENIOCPEICTBEHHO-
ro TIOMYy4CHH KOHKpETHOro 3HaHmA. OHH MHOrooOpasHbl M 3ABHCAT OT
YpOBHs M HallpaBJIeHHOCTH IIpoIiecca UCCJIeIOBaMsA H HayuHOI'O [TOUCKa.

YacTHOHAYHHBIMU PACCMATPUBAEMBIE HYIKE METOJIhl Ha3LIBAIOTCH BECh-
Ma YCJIOBHO, I10CKOJIBKY OHM MMEIOT NPMMEHEHHe BO MHOI'MX HAYKax, MpW-
YEM HE TOJBKO T'YMAHHTAPHBIX. DTO Ha3BaHHE MOAYEPKMBACT HC CTONBKO
BOOOIIe HacTULIH XapakTep pa3lloo6pasHLIX CHOCOGOB HaYYHOIO OCBOSHUS
JIEACTBUTENLHOCTH, CKOJILKO X4PAKTEPUIYET OTHOLLCHUE [OCJIEIHUX K METO-
IONOTHYECKOH OCHOBE, K TaK Ha3bIBACMbIM OOLIEHAYIHBIM MeTodaM. YacT-
HONAYUHble METOIB! MO3BOJIAIOT IEMNOCPEACTBEHHO NOIYYHTL KOHKPETHLIE
3HallMs 10 BONPOCAM IrocyRapcTBa U Npasa.

Cyniectsyror i vible KraccUdHKamuu MeTooB. [TOIyIMpHBIM, B YacT-
HOCTH, ABNAETCH WX JIEI€HHe Ha BCeOOLMH ANAIEKTHKO-MATePHATTCTHIECKHI
METOX, METOIpL, 001uMe IS HAYK, HO CTIELHAIBHBIC (10 OTHOIIEHUIO K BCCOO-
LeMy, W MACTHOIPABOBLIE MeToMbt'. O PauIMYHBIX NOAXOJAX K KIaccHpHKa-
101 MeTonoB nuwet npogeccop B.M. Chiphrx®,

KonkpeTrHo-coumnon0ryecke MeToabl UCCTE/I0BAHHA TIPUMEHSIOTCS
B OCHOBHOM, Ha HTatic cbopa Hay4HOH HUHdOpPMalUH. 3To: Habnwderue (06b-
EKTaMH HabnoACHUA B TCODHH TOCYXApCTBa M [paBa MOTYT CITYXHTh

"Om.: @eavoman 11, Kyporoxos I' H., Jlazapea B.B. Teopetnueckne upobiemst Mero-
AOTOMUHM MCCIEOBANNA FOCYAAPCTDA U MPaBa. ICaszann, 1975. C. S. ‘

2Cm: C wipex B M. Merog npaBoBOR Hayki: OCHOBHBIE 3NCMCHTSI, CTpykrypa. M., 1980. C.
10-18.
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IOPMUMHCCKAR NPAKTHKA, T'OCYAAPCTBEHHLIC Y4YpEAOEHHA H T. A.), onpoc,
anKemuposane, UNMePEbIoUpogarue; Ikchepumenm (3TOT MCTO/L NPUMETIA-
€TC A1 [I01y4eHMs 3HaHUH O ARMeHHAX, Ie CYILCCTBYIONUMX B ACHCTBH-
TEIBHOCTH, MOJETVPYEMBIX B HEOONBLIIOM 0OLEME, HANPUMED, /LB [IPAKTH-
yeckol mpoBepkH 3GQ)eKTUBHOCTH AEATENLHOCTH OTACHLHBIX TOCYapCT-
BEUHO-TIPABOBBIX MHCTHTYTOB) U T. A. 3A€Ch MCCHCIOBATEIbL MUMEET AEHO C
KOHKPETHhIMI MaTepHallaMy, ¢ dakramu. Jlanec HcoOxoaumbl oT60p H aHa-
JIM3 110J1y4EHHOM HU(OpMaLMH.

Teopua rocylapcrsa M npaBa OTHOCHTCSA K 06ILECTBEHHBIM HAYKAM H K
MCCIENIOBAHMIO €C PEAMETa OYEHB YACTO BOIMOMNHO MPHMCHHTE JUILb a0-
CTPAKTHOE MbILLICHUE.

JAbcrpakuns B caMoM 06IneM Bujie NpeacTapifeT coboil MLICIEHHbIH
o6pa3, KOTOpBIA cOo3faercs 0 KakoM-au00 mpelMere, ABJIEHHH € MCIOMb30-
BaHMeM pasnu4HbiX oncpaudi. OAMH W3 BaXHEHINMX METOJ0B, KOTOpbIe
MCTIOSIb3YET TCOPUA [OCY/1apCTRa M 11paBa, — JOrHYECKHH.

Jloruka — 3710 Hayka O npueMax M cnocobax MeiuicHus. PazHooOpas-
Hble JTOTMYEcKHe OMNepauuM (aHAIM3, CHHTE3, MHAYKUMSA, ACXYKUMs, alalo-
TUA, CPABHEHUE, MOEIUPOBAHHE U JIP.), 3aKOHBI IOTMKH (TOXKACCTBA, NPOTH-
BOPEYHS, NCKITIOYEHHOTO TPETHEIO, IOCTATOMHOIO OCHOBAHHA U AP.) UCTIOfb-
3YIOTCA TAKOKE B HAYYHOM [O3HAHUM FOPUAMMECKOH AEHCTBUTEILHOCTH.

Ananus (0T rpedeckoro «analysis» — paano)keHHe) NPeACTaBIAeT CoGoA
pacwieHeHHE [1ENI01'0 HA COCTABHBIE 3IEMEHTbI, HX W3YUEHHE B OTAENBHOCTH
(HanpuMep, J€eHUE NpaBa Ha OTPACHH, HCCIENOBAHUE OCOBEHHOCTEN Kak-
10 OTPAC]H HpaBa).

Cunmes (OT I'PCYCCKOTO. «synthesisn — COCOUHENHE) —~ ITO JIOrHYCCKUMA
pHeM, MPOTUBOIIVJIONKHLIA aHAIH3Y, 3AKLOHAFOIHMACA B 0000IUCHHH B paM-
Kax LIENOro 3HaHms, NOJYYEHHOIrOo B pe3ysibTaTe HCC/IE/IOBAHMN OTUC/AbHBIX
3NEMEHTOB 3TOTO LENOTO (HANPUMEP, CHUHTE3UPYA 3HAHMA 00 OTAENLHBIX
OTpac)IfAX NPaBa, Mbl [IOJTY4aCT 3HallHe O [IPABE B LCIOM).

Hnoykyun (0T NaTHHCKOTO «induction» — HAaBEICHNC, YMO3AKIIOYEHHE
OT (AKTOB K HEKOTOPOH I'MILOTE3E, T. €. K 0OMICMY YTBEPKIEHUIO) — ITO JI10-
TAYECKHI MPUEM, NO3BOIAIOIMIA HA OCHOBAHMY YACTHOTO 3HAUMWA NOMyHaTh
3HaHue odIuee.

Medyruun (ot natuvckoro «deduction» - BEIBCUCHHC) — 3TO TaKoi Jo-
TMYECKMIl [pHEM, NPH MOMOLM KOTOPOr0 Ha OCHOBAHWM 3HAHUA obwero
DPHXOIAT K 3IIaHHIO 4aCTHOMY.

Modenupoeanue — MLICIMTENIBHOE, HICANbIIOE BOCNMPOUIBEICHHE HC-
CIICIyeMBbIX OOLEKTOB. DTa Onepauus 1103B0;17eT GOPMYNHPOBAlh Hay4HLIE
MOHSTHA, OTpaXaloliie obIHe cBOHCTBA ABJIEHHH, abCcTparupoBaThCs OT HX
KOHKPCTHbIX, ClyuaiiHbix cBoHCTB. Tak, HarlpuMep, B Kypce T€0pHu 1ocy-
JApCcTBA M MpaBa M3ydaeTcs MOHATHC «IOCYAapCTBOY. Takoro sABJICRUA —
aBCIPAaKTIOro TOCYAApeTBa -+ HE CYLIECTBYCT B PEaNbHOH NEHCTBHTC/ILHO-
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CTH, €CTh TO/LKO KOHKpETIIRIE FoCyapeTa ~ Poccuiickas denepanus, Pec-
uybnuka Benapycs, Pecuyfumka Y3bexnucrad u T. A, Bripabotka o61umnx 110-
IATHH MMEET OIPOMHOE 3HAYEHHME /A MOCTHXKEIMA CYUIHOCTH, /18 OHCKa
OITFUMATIBHOIO BAPUAHTA PA3BHTHA rOCy1apCTBEHHO-NPAROBKIX ARNEHHEL.

U3 061ero IaneKTHIECKoro MoAXoAa MPIMO CIEMYeT HeoOX0IMMOCTh
IPYMCHCHUS HCTOPHYECKON0 MET04a BO BCAKOM HAy4HOM HCCJICAOBAHHHU.
Jro6oe ABIeHME WIH NpPOLCCC UMECT CBOK HMCTOpHIo paiBuTug. Mcronssys
MCTOPMYECKM METO/1, Pa3BHTHE rOCYNapCTBa U 11paBa M3Y4acTcsa Xponono-
FHUECKH W BOCHIPOH3BOMICS B AUIIAMUKE BO BCEX JIETANAX.

CrpyKTypuo-QpyHKIINONANLHEIA METOA OCHOBAH HA TOM, 4TO BCe ro-
CYNapCTBEHHO-TIPABOBEIC SBICHUMA MMEIOT BHYTPCHHIOIO CIPYKIYpPY, H B TO
XK€ BPEMSA Cami BXOIST B KaYeCTBE COCTABHOIO JIEMEHTa B IpPYIYI0, bonee
001y cTpykTypy. B xone ¢crpyKTYpHO-OYHKUHOHAILHOIO aHAIM3A BbIIE-
HAIOTCA OTAENBbHLIC DJICMCHTBI CIPYKTYpbI, JacTcAd WX ¢YHKUHOHANbHAas
XapaKTepHCTHKA, 2HATM3UPYIOTCA MX B3aMMOCBA3H.

CHCTeMHBII 110AX0/1 — 3TO HAlIPABJICHHUC B MCTOJOIOIHM HAYYHOIO 110-
3laNKs, B OCHOBE KOTOPOTO JIEHUT PaccMoTpeliie OOBEKTOB KaK CHCTEM,
KOTOpOe OpHMElITHPYET UCCIeJ0BaHNA Hd PACKpLITHE LENOCTHOCTH 00BEKTa,
Ha BBIABJICHWE B HEM MHOTOOOPA3HBIX TUIOB CBA3EI U CBCICHUC WX B €/IM-
HYIO TEOPCTHHECKYH) KapTUHY. CHCTCMHBIR NOAXOM BIJIKOYACT B ccO TaKxke
U CIPYKTYPHO-YHKUMOHAIBHBIA METO/, OHAKO 3/ieCh YIOP UENACTCA, Mpe-
XKJle BCETO, Ua UCCiefloBaHHe B3aMMO/IEHiCTBIS 00bhEeKTd Kak LleNoCcTHOM cuc-
TEMBI C BHENTHeHR cpeniofi.

Ilpn ananmse TeEKCTOBOH MHPOPMAIUY, HAMPHUMEDP, MPH HCCIEIOBAIIMN
cofiep/Kallis HOPMATHBIIO-TIPABOBBIX aKTOB MOXET HCIONL3OBATRCH JIHH-
reucTHYeckuil (Prnonoruieckuit) MeToa.

He Bce 0GBEKTHI HAYYHOTO IOPHAWYECKOTO HCCHE/IOBANHA NOMLIEKAT
KOJIMYECTBEHHBIM M3IMepCHUAM. OHAKO €CnU TaKOe BO3IMOXKHO, TO BO MHO-
TUX Cy4asx Uu(pel roOBOPAT KPaCHOPEYMBCCE MIOOLIX JIOTHYECKHUX AOKa3a-
TenbeTB. [103TOMY B TeOpHM rocylapcTBa M MpaBa anid M3ydueHUs daxrHue-
CKOro COCTOSHHS OTPEeeSICHHbLX ABJIEHUH, MPONUECCOB, BLIARIENHS TEH/ICH-
UMA MX Pa3BUTHA HCMONIB3YIOTCA CTATHCTHYeCKHE MeToabl cbopa migop-
MalMy, MaTeMaTHYECKUE MeTOABI 0OPabOTKH HaHHbLIX, BHIPAXKAIOUTHX KO-
NMYECTREIHBIE M3BMEHEHHS B IOPHIUUECKOM XK U3HN.

Bce 3TH Tak Ha3LIBAEMble HACTHOHAYYHBIE METO/bI MCCNEMOBAHUA, KAK
YHE OTMEUANOCE, UMCIOT 00N XapaKTep, NOCKOJLKY B TOW MM MHOM cTele-
HY UCITONIE3YIOTCA BCCMM OOILECTBEHHBIMM HaykaMH. Bce MeTOmL CRA2diibl
MCXKily OGO U IPUMCHAIOTCH, KaK NPABILIO, He [0 OTACNBHOCTH, & B Pa3JIHy-
HBIX COMETAHMAX JIPYT C IPYTOM, YTO 3aBUCUT 0T OOBEKTA MCCIICIOBAHHNA.

Kaxaas Hayka Ha OCHOBC 3THX MCTO0B BLIPAGATLIBAET CBOK METONO-
sormo. B pamkax kaxuo# nayku cxia/ibiBatoTes 0coObIE TPagHLMH MCCIe-
JOBaHMH CHOETO TipeiMeTa. ECTh 0cobemiocTy ¥ B MCTONOMOIMH KOPUTHUECKHX
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HayK, TIOXTOMY MPHHATO CYMIATH, W10 3UCCL CHOKWICA OCOBLIA creyuaibno-
topudueckuii memod. CylcCTRYIOT i 607Te€ YacTHbIE 0COBCHHOCTH METOLONO-
IMH TCOPHH TOCY1apCTBa H NpaBa, 00yCIIOBIEHHbIE CTIEIMBHUKO TCOPETHIECKO-
TO 3HAHHA, HEOOXOUNMOCTEIO GOPMYNUPOBALIA M paspaBoTky 061X DOHATHIA,
KIIRCCUGMKALIMIT, FOPHIHYECKMX KOHCTPYKIH, KO (Mt 1 T. 11,

Takim 06pa3om, MeToI61 TeOpUH TocylapcTea NpaRa pazHOOOpa3Hl,
HO B CBOGH COBOKYTIHOCTH OHH CNOCOOCTBYIOT HAYYHOMY 1I03HAHMIO TAKHMX
CHOXHBIX ABNICHAN XXH3HH 0DULECTBA, KAK [0CY/IAPCTBO U NPaBo.

§ 4. @yHKUUH TeopHH TOCY/IAPCTBA W npaBa

Teopus rocynapcTBa M npaBa Kak (yHIAMEHTANIbHAA IOPMUMYIECKAsT
HayKa BBITIONHAET P crieuubUyecKuX QpyHKImii:

Onmonozuneckan gyuxyun (0T 1PeYcCKOro «ym» - pox, NALCK,
«pnios» — Cyuiee ... JJOrus). BoinomHss 31y GyHKLMIO, TEOPHA 10CY1aPCTBA
M IIpaBa OTBEYaLT HA BOIPOC, YTO TAKOE FOCYAAPCTBO W MPARO, Kak OHM BO3-
HUKJIH U YTO MPEACTaBIAtoT cOOOM B HacTosIee BpeMA. (JHTOIOTHS - pa3fen
¢GHUI0CODUH, B KOTOPOM PACCMATPHBAIOTCA BCEOBNIME OCHOBbL, MIPHHLAIbI
ObITHA, €T0 CTPYKTYPA W 3aKOHOMEPHOCTH.

Tnoceonozuneckan pynxyun (hyHkums nosnanus). BuimonHas sy
¢GYHKIMIO, TeOpHA TIOCYNAapCTB2 U IMpaBa BhlpaGaThiBaeT TeOopeTHUECKHC
HPUCMBI W CNOCOOB! NIO3HAHMA, Y10, B KOHEYHOM HTOTE, NPHBOAMT K pasBH-
THIO [IPaBOBOTO NO3HauMA. [HOCEONIOTHA (0T IPevecKoro «gnosis» — Mo3Ha-
HME H ... NIOTHS) — TEOPHA TIO3HAHWA, OCHOBHAA MacTh (iocoduu, paccMar-
pHBarOLIas YCIOBMA U DPEIENBl BO3MOXHOCTH JOCTOBEPHOIO 3HAHHS.

Depucmuyeckan pynxyun (0T rpedeckoro ciosa «heuresko» - «3Bpuxa»
— OTKpLITHE). TeopHs roCyAapcTBa U MPABa UCCHEAYCT HE TONBLKO YXKE HIBECT-
HbIE 3aKOHOMEPHOCTH, IOHATHA NOCYNApCTBa M 1IpaBa M CBA3AHHLIE C HUMH
SRJIEHHS, HO M HaxOJUT HOBBIE 3aKOHOMEPHOCTH, MOPOXJIEHHbIE PEAUIMH
OOLIECTHCHHON >XH3HY. DBPUCTHKA — 3MITMPHYECKOE TIPaBUIlo, YIpoluakoliee
WM OrPaHMYUBAIOILEE IONCK PELICHHUI B CIIOXKHOM NpEAMETHOH 001aCTH.

Memodonozuueckan ynkyusa. TlockonbKy Teopus rocygapcTBa M
npasa — QyHIaMeHTaNbHAA HayKa, UMEOILas IIpeAMET M3Y4CHH, Ola UMeeT
cnoco6bl ¥ MPHCMBI MCCNEIOBAHNA H3Y9aeMBIX NMOHATHH, KOTOPbIC, B CBOKO
odepelb, ABJUIIOTCA COCTABHOM 4acThiO IOPHMIMUYCCKON HayKi.

Hoaumuro-ynpasienueckaa @yRkyua. 1ocynapcTso H npaso — 3TO
TONUTHYECKHE MOHAITUA, OHM HEOOXOMMMBI IUIA YAEPKAHHMA MOJIMTHYECKOMH
BNACTH B PYKax 1O WIM HHON cOUMIRHOMN 1pociiofiku. Jins Toro, 4ro6st
3HaTh, KaK YNpPaBJIATh [OCYNApCTBOM, KaK [OJB30BAaThCA TAKHM MOIIHBIM
CpeNCTBOM BO3UEHCTBMA Ha MACCHI, KakK [P4Bo, HEOOXOIMMO MMCThb HaY'iHbIE
OCHOBhL! BHYTpPCHHCH M BHEIUHER NOJIMTHKM, ITO U NPH3BaHA AENaTh TEOPUS
TOCYJApCTBa Y [Ipasa.
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Uneoqornyeckas pynkuus. Hgeosorus (ot rpeueckoro «idea» — 1o-
HATHeE, NPEACTABNCHYE H ... JIOTHA — Y4eHHe 0 ObITHH) — CHCTEMA NOTHTHYE-
CKHX, MPaBOBKIX, HPABCTBEHIBIX, PEIUTHO3HRIX, SCTETUIECKHX U dunocod-
CKMX B3IUIA/I0B M HOEH, B KOTOPBIX OCO3HAIOTCA M OIEHMBAIOTCA OTHOIMEHHA
Jnoei k aeictBurensgocty. MHorna i 6onpoit rpy bl HaceIeHua Win
HalMK CYIECTBYCT €AMHas Hiucoyorns. B Kayecrse rpumepa MOXHO Npu-
Becty OhiBHil CCCP, riac cyliectBoBasia TONBKO OQHA HACOIOTUs — Map-
KcucTeko-ncHuHekast. [Ipu notrepe o61UECTBOM HACOMOTHYCCKOro OpHEHTHPA
B FOCYAAPCTBC HAMMHAKOT IIPOUCXOANTE CMYTLI M BOJHEHHS, PE3KO BbIpacra-
eT KpuBas mpecTyiHocTH. TTo3TOMY Teopws rocyaapctsa M npasa Boipaba-
ThIBaET CBOEIO pOjia PEKOMEHJALNH, KOTOPbIE ClEXyeT IPUMEHATD A BhbI-
paboTKH y 0BLIcCTBA OIPCUCIIEHHON 1IPaBOBOH U HOJMTUTIECKOH KYJIBTYPE,
He TPOTHROpeualleil MoNUTHKE, IPOBOAMMOM oCcy 1apCTBOM.

Opcanuszamopckas ynkyun. Jro0oe rocyaapeTeo, Kakum Obl pa3sy-
ThIM OLIO HM OBUIO, PatO HITH TTO3/THO CTANKMBAETCS C pobiicMaMK, Ha XOTo-
phle cpa3y HaiiTh oTmeT TpyAno. Torna Teopus rocynapcTsa ¥ npasa, OCHO-
BBIBAACh Ha MMCIOLUCMCH [IPAKTHYCCKOM M TEOPETHYECKOM MaTepHaie, JNaer
PECKOMEH ALY, KaK PeIUNTh TY WIK UHYIO BOIHUKLUIYIO poGieMy.

Hpoziocmuneckan gynkyun. TIporHos (OT IPEUECKOro «prognosis» --
NpeIBUIACHHC, [Ipelcka3aHue) — OueHKa Oymymeit TeWIeHIMN ¢ MOMOILBIO
MCCNEIOBAHIY M AHANH3A JIOCTYNHOH MHpopmanuu. Teopus rocyaapctba U
npasa He TOJLKO M3yyacT obiue 3aKOHOMEPHOCTH BO3HMKHOBEHHSA, (YHK-
LUMOHUPOBAHMS M PasBUTHA roCyllapcTsa U MpaBa, MX MECTa B XU3HHU oflue-
CTBa M LIOJHTUIECKOH CHCTEME, HO U IPOTHO3MPYET JanbHEHIlEe pa3BUTHE
3THX MNOHATHH, H3MENEHHE TOCYNAapCTBEHIIO-NPaBoBOii cGepbl, YTO, B CBOK
o4epein, NI03BOJIIET H30EXKATD 11€MONPABUMBIX OMIMOOK.

CnemtyeT OTMETHTD, YTO Bce (YHKIMM TEOPUM I'OCYNapCTBA M [IPaBa
TECHO IlepeInieTelhbl ¥ B3auMHO JOMONHAIOT APYr Apyra. JIuiue B coBOKyn-
HOCTH OHM JAkOT HaM NONIHOE MPEACTABNIEHHE O Ha3HAYEHHH TEOPHH rocy-
JapcTBa M rpana.

§ 5. O630p cnenuanbIIoi MHTEPaTypb! N0 TEMe
«HouaTne, npeaMeT ¥ PYHKUMH TEOPUH rOCYIapCTBA U IPaBay»

Tlepeuncnennelc Beie 06CTOATEIBCTBA TPE6YIOT B NPOIECcE H3YUEHHS
TEOPMH TOCY/AAPCTBA W [1PaBa NOCTOSHHOTO OGPALUCHHUA K KOIIONHITC/bHOF
JUTEPaTY e, NPUHEM HC TOTBKO K Y4eOHOH, HO W k Hay<HOH. [Tostomy B Ha-
CTOALICM YICOHHKE 1I0CNC HINOKEHNS YHEOHBIX BOIPOCOD KaXI0i TEMb] TpH-
BOIMTCH 0030p CHELMATLHOMR IHTEPATYpLI, KOTOpask MOXET ObITh UCNOJIL30BA-
Ha JUA TIO/IFOTOBKK cOOBNIENNH, nanucalns ped)epaToB, KypCoBbIX, JUMIOM-
UBIX N KOHTPORbHAIX paboT, a Takike B HAMMCAHUH MaIHCTCPCKUX AMCCEpTa-
UHi. 1o HEKOTOPLIM TeMaM NPHBEAEHO OMEHE MHOIO — HECKOJILKO JECATKOR —
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MCTOYHUKOB, YTO 0DYCIORIEHO, IPEXiUIC BCETO, MHOXKECTHEHHOCTBIO 1pobiiem,
paccMATPHRAEMBIX B KX a0# TeMe. BulOupas nuTeparypy WA CaMOCTOATENh-
HO# paboTbl, CNEAYET OPHEIITUPOBATRCA Ha PCKOMENIAIIMHU TPENOIABATC;IA.

[po6nembl npeamera, a B elne GONBIICH CTENeln  METONOIOTHH TCO-
PHM TOCyJlapcTBa M 1IpaBa, JaBHO NMUTAIOT Hay4HBIC MCcicaoBatiusg. Kpome
TOro, AJIA H3YHEHHA ITHUX NpobsieM HEOOXOANMO IIPHBIICHCHWE 3HAMMIA ca-
MbLIX pa3liooOpa3HbiX AMCUHIUIMH. JlaHHbIe 0OCTOATCILCTBA OOBACHAIOT 11a-
JIMUAE TI0 TeME 3HAYHTEJILHOIO KOTMYECTBA HCTOYHUKOB.

Passitne Teopun rocynapctpa B 90-¢ rr. XX Beka TECHO CBS3AHO C pa3-
BUTHEM HayKH KONCTHTYIIMOHHOIO I[PaBa — KaK OTEUECTBEHHOLO, TaK W 3apy-
GexXCHBIX CTPaH — U MONUTONOrUMU. JJaHHbIC IMCUMILINIUL], IpE/UIaras OITHCAHHe
M OCMBbICNEHME MHOrooOpa3HbIX SABJIECHUH TOCYIAPCTBEHHO-TONMTHIECKOR
XH3HHM, CNIOCOOCTBYIOT CTRHOBJIEHHIO HOBOTO YPOBHSA TCOPETHUCCKHMX 3HAHHIA.
boriee Toro, cneayeT OTMETHTh H TO, YTO CeiiMac MUCCIEIOBAMA KOHCTHTYLIMO-
HAJIHCTOB M MOJIMTOJIOTOB ABJIOTCH OUPCACIAIONINAMH JUIA Pa3BUTHA TCOPETH-
YCCKHX MNPEACTaIEHAH O I'0CYIAPCTBEHHOM allflapate, ¢opMc IpaBleHys,
¢$OpME 1'0CYUAPCTBEHHOTO YCTPOMCTBA, MONUTHIECKOM DEXHME, NONUTHYC-
CKOHM cHucTeMe 0OLIeCTRa M HEKOTOPAIX MHLIX NMpobnemax. IlosToMy HiDKE B
0630pax crieLHanLHOM JIMrepaTyphl K TcMam 10 TEOPHHU rocyJapcTRa HEPENKO
yKkazaHbl paboThl, HAlIHCAHHBIC KOHCTHTYLMOHANACTAMM M TONUTOIOTaMu.
Hebesbinrepecnblit It TCOPKM MOCYAApCTBA MaTepUal CONEPXKUICH B ydel-
HOW JTHTepaType 10 KOHCTUTYLUHMOHHOMY TPaBy H MOJIMTONOTHM, K HEH Takoke
BO3MOXHO OOpaiucHue MpH YTiIybiaeuHoll mpopaboTKe COOTBETCTBYIOLIMX
poGieM, CCHUIKKM Ha lHee MMEIOTCS Y B HAaCTOMILCM M3/IaHUY.

[To KOHCTHTYIIMOHHOMY 1paBy PoCCHM cM..

Baznaii M.B., ['abpuqudse b.H. Konctutyumonnoe npaso Poccuiickoi
Oepepauny. Yuedoruk. M., 1996. 512 c.

Baznai MB. Koucturyumomioe wpaso Poccuiickoit  Penepa-
1nun. Yuebuux. M., 1998. 752 c.

Koziosa E.H., Kymagun O.E. Konctutyunousoe npaso Poccuiickoi
Penepaumnu. Yuebuuk. M., 1995. 480 ¢.; To xe. M., 1999. 304 c.; To xe. 3-e
u3n., 1icpepab. 1 or. M, 2002. 587 c.; To we. M., 2003. 587 c.

3HAYMTENbHLIH IMIAPUUCCKIAR MaTepHail ¥, COOTBETCTREHHO, BhIROIBL
06Inero xapakTepa COEPKATCH B M3NAHMAX 10 KOHCTHTYLHOHIOMY Mpasy
3apyOexibix c1pad. CM., llanpuMep: .

"Apanogcxuti K.B. TocylapCTBEHHOC MPABO 3apyOexHBIX cTpaH. Yueb-
Hoe mocobue. M., 1999, 488 c. (peucwaus: Enzubapsui P.B., Tadesocan 3.B.
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30



KOHCTUTYIHOHIOE Tpapo 3apyGeximix cTpaH. Y4eOHUK /Mox obmw.
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M., 1999. 510 c.
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JIALUK U MEHee BCEro HYHAAKTCA BO BHELLHEM YNPABNAIOLLEM BO3IEACTBHM.
U Teopus rocysapcrsa u npasa, kak ¢ JroGasn JApyran Hayka, J0MDKHA W3y-
4aTh HE TONBKO 3AKOHOMCPHOCTH, HO M CIIYYaflHOCTH, 1I0CKONbKY B peasibHOM
XKH3HU HApANLY C IEpBBIMM JCHCTBYIOT U BTOPbIC. COOTBETCTBCHHO, METO/IO-
JIOTrHsi TEOPUM rOCYN@pCTBA M NIpaBa JI0KHA JOTIONHHIbCH CHHEPIeTHKOR —
HayKoi 0 CamOoOpraim13ylonuxes, cnydaiftHex nporneccax (Cm.: Bencepog A.
b. CuHepretuka, ropHAMHecKas Hayka, Ipaso //COBCICKOE TOCYAApCTBO H
npano. 1986. Ne 10; Bencepoa A.5. Cunepretnka 1 rnonurtuxa //QO6LIeCTBEH-
HhIe MayKM W conpeMeltiocTh. 1993. Ne 4; Beuzepos A.5. Cuneprernka M
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Tema 2. TEOPUSI TOCYNAPCTBA U IIPABA KAK HAYKA
U YYEBHASA JACLHHUILUIMHA

§ 1. OcobeHHOCTH TEOpHH TocyapeTBa H IpaBa KaK HaYKH
H y4eOHOl AMCUHILIHHBI

PazBurHe M0G0 nHayky MPOXOIMUT CHAOXKHLIM ITyTL OT OJHOrO YpOBHS
3HaHmit K Apyromy, 6osiee BRICOKOMY, OHO NIpeACTaBsAeT co00H nocnenona-
TeAbHY0 CoMeHy Hayudbix napaaurm. [flapaduzma  (or rpeveckoro
«paradeigma» -~ npumep, 00pasell) — IMO HCXOOHAR KONKEenMydlblian
cxeMd, MOJenb NOCHIANOSKU RPOGAECM U UX PEenuA, MEmMO008 UCCiHedo-
&aNUA, 20CROOCHEYIOIUX ¢ HAYKE 8 MeNenue Onpeoencioz0 ucmopuye-
CK020 nepuoda. B gwiocoduu, x npUMepy, Ha CMEHY TEONOI'MYECKOH napa-
JIATME CPCIHEREKOBLA NPT palldoOHaNMCTHYecKasi napasurma Hosoro
BPEMEHH, KOTOPad, B CBOIO OYEPE/b, YCTYNIWIA MECTO COUMAIBHOM Napaiur-
Me. CMeHa mapalUrM MOXKeT pacCMaTPHBATLCA Kak Hay'Has PeBOIIOLN.

Ecnn Mul 00paTum BHIMAHME HA TOMBITKY PELISHUs KakoH-11100 onHOi
HOPUAMMECKOM TeopeTHHeckoil npobiaemMsl ¢urtocodamu [Jpesneit I'peryn,
PUMCKHMM M CPENHEBEKOBBIMH OPUCTAMH, TPEJCTAaBUTCIAMH pasIHYHbIX
HANPaBIEHUH COBPEMEHHOM 3aNaIHOM HayKH U OTEYECTBCHHLIMU YYEHBIMU
50--80-x rr. XX B., KOTOpbl€ CHELMAIMINPOBAINCE B 00,1aCTH TEOPUM rocy-
lapcTRa M 1pasa, 0OHapyxarTcA BeChbMa CYLUECTBEHHBIE pasiHYUA: BO-
1IEPBRIX, B CaMbIX OOLIMX NOAX04aX M B TEPMUHOJIOTHH; BO-BTOPbIX, B CTHIIE
M3JIOKEHNA W B XdpakTepe apryMeHTalluy; B-TPETbHX, B HanpabBlJeHUHW HC-
CIICIORANMA W B KPYre UCIIONL3YEMbIX [IOHATHIT M KaTErOpUH; B-4eTBEPTHIX, B
METOMONOTHM UCCNEIOBAHMS U B MHBIX MOMEHTAX.

BnpoueM, B 1opuanueckoi Hayke B KOHUCTITYaNbHOM BHAC CMelia rapa-
MM He onmcana. [TodToMy OCTaHOBMMCA JIMIIL HA OT/IENBHBIX acTieK1ax
Pa3BUTUA TEOPETHMUCCKOTO 3HAHMA, HMEIOLIMX 3HAYEeHHE [ OBIIEr0 MOHM-
MaHus yyebHoro Kypcea.

Teopus rocynapetsa M rpasa kak 060co0/IEHHAN COBOKYIHOCTL (CHCTEMA)
3HAHUH O Hauboilee OOLLMX 3AKOHOMCPHOCTAX (YHKLHMOHMPOBAHVS ¥ PA3BUTHA
rOCY1apCTBEHHO-TPABOBLIX UHCTHTYTOB Hayand ClulamsiBarbes B XIX s, Patiee
TaKOM COEMMAILHON HaykH 1e ObU10. DOPMUPOBAHHE TEOPCIHUECKOIO 3HAHNA
ILIO B ABYX OCHOBHBIX Halpamnenusx. Bo-nepnbix, oOLMe BOMPOCH! MOHMMA-
MM TOCYMaPCTBA M MPABA, M3Y4aABIIMECH CKBO3L IIPH3MY DHITOCO(CKUX, nosu-
THYECKHMX, HCTOPUHECKMX, ITHIECKHX, UHbIX HEIOPHJIMYECKIX YHCHMI, CO Bpe-
MEHEM CTallu rpeIMCTOM CrIeLMabHON oBIleH IOPHAMCCKOR T1ayKH — TEOPHH
ToCynapeTBa W 1pasa. Bo-BTOPLIX, kK OPMUPOBAHIIO TEOPETUYECKOIO 3HAHMA
IDHBENO CTAHOBIIEINC OTPACACBBIX IOPHIMYECKHX ANCLMILTAH, KOTOPOE 1ILI0
COBMECTHO C Pa3BMTHCM OOWIECTBA, 3aKOHOATENLCTBA, HOPUIMUCCKOH MPaKTH-
K. B IPaKIaHCKOM, y1'0J0BITOM, FOCYJAPCTREIHOM MPABE HAKOMUIOCH JOC-
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TATOYHO MHOTO OOWHX MpoGieM, i NMOCTENEHHO WX HAYHHOE HCC/IEI0RAHME
060cobM1oCH B paMKax TeOpHu FOCYAAPCTBA M NpaBa.

HemanosaxHoe 3HAUEHHE MMCHOT MCTOUOJIOIMYCCKHC OCHOBAHHA TEO-
PCTHHCCKMX IOPHAMYCCKMX MccacaobaHuii. [ToHuMaHue 3BOJIIOLHMM METO10-
JIOTHH OTEYECTBCHHOR IOPHIMUYECKOH HayKM HEOBXOIMMO JUM KauyeC TRCHHO-
rO YCBOCHUS COBPEMCHHBIX TCOPCTHYECKUX IHAHKIA O I'OCYIAPCTBE U Ipase,

B nopesomoumontoi Poccum Mel HabmogaeM MCTORONONMYCCKMI MLOpa-
M. TlpaBoBble SRJICHHA MCCNEAOBANMMCH C WCMOJB3OBAHUCM CaMbIX PasHBIX
NOIXOIOB: U COOCTBEHHO (POPMAUTLHO-IOPHAMMECKOTO, H QHITOCO(CKOro, ¥ Cpas-
HUTELHOTO, M HPABCTBEHHOTO, M COLIMOJIOTHYECKOTo, M fckxosornyeckoro. He-
KOTOpOE BpeMs Takoe MOJIOKEHHe coxpauseTcs U nocne pesomomyu 1917 r. On-
Hako 3aTeM, Ha'HHasA ¢ 20-X IT. XX B. 1 Jajiee, 3a HECKQNIbKO OECATWICTUI CBOEro
Pa3BUTHA COBETCKas MPABOBas HAYKA CIPEMUNAch CO3AaTh CAMHBIA METOOOMIOIH-
YeCKHI NMOAXO1 K MBYYEHMIO IOpPHAHYECcKHX ABNeHHiT. CaM 3ToT QakT dan ofpeae-
JIEHHbIE NO3HABATEEHbIE PE3y/BTaThl (Kak NIO3MTHUBHbIE, Tak M HETAaTHBHbIE).

OIHOBPEMCHHO OX4ePKUBAIACE CIA60CTh 3apYOEIKHBIX COLHANIBHBIX
HayK —- HMEHHO MX MHUPOBO33PEHYECKHIT I METOMOJOIMYECKUH IUTIOpATTH3M.

Merononorueckoii OCHOBOM Bcex r'yMalMTapHBIX HayK 10 HelaBHETo
BPEMEHH IIPHM3HABAICA TONBKO MCTOPHUECKHM MaTepHaIM3M kak oblias Ha-
y4nas 1eopust obwecrsa. ITorroMy ropuaMueckas Hayka HpUMeRsUIa obume
MPUHIIMIMBL COUMANBLHOrO MO3HAaHWA, BRIpabOTaHHBIE Ha OCHOBE UCTOpHMYE-
ckoro MarepuyanusMma. K obwum npunyunam 0THOCATCS:

1. OrpaHiyeHue oOILIECTBEHHBLIX MAaeH MPHBA3KOH K OOMIECTBEHHO-
3KOHOMMYECKHUM OTHOMICHUSAM.

2. Tlpymar 3aKonoMepHOCTER pa3BUTHS OOIMIECTBEHHO-3KOHOMHUECKUX
dopmaiuit ¥ MOpoXaaeMbiX KMH OTHOLIEHHH.

3. I'MaBeHCTRO KJIAcCOBLIX POTHUBOPEYMis, HX POTH B pasBUTHHM o0lliecTBa.

4. KOHKPETHO-HCTOPHYECKHI NOMXOL,

5. IlapTuitROCTB.

YTBCpAOANOCE, 4TO, B KOHEUHOM CYCTE, M NOJIMTHKO-NIPABOBLIC yHPEX-
DNEeHUs, ¥ MOJUTHKO-MPABOBhIE JOKTPHHBI OMpPEIeNsoTcs MarepHanbHbIMH
YCIOBMAMY JKU3HK 00IECTRA, YPOBHEM Pa3BHTHA NPON3IBOIHTENLHLIX CHI I
XapaKTepoM MPOU3BOICTBEHHBIX OTHOMIEHHMH. 3aKOMOMEpHOe HIMEHEHUE U
Ka4ecTBEHHOE 11pe0Opa3oBaHMC TIOCICAHMX IOHHMATHCH KaK [NasHas onpe-
JCIBTFOILAA NPYTIMHA BOIHUKHOBCHHA U MOCNICAYIOWER0 Pa3BUTHA TOJIHMIHKO-
npasoBO¥l HAJCTPOHAKHM B LENOM. YKasbIBATOCh 1ia HeOOXO/IMMOCTL BCKpbI-
BaTh KJACCOBYH0 CYHIHOCTH C MO3MIIMA TeX HIM MHAIX KJIACCOR, ONEHHBATL
CTyxebHyo posib M HasiayeHHe Jio6oro rocyfapCIBEHHOrO y4pexieHus,
TIPaBOBOrO HHCTHTYTA, 06O0H IOPHAMMCCKOH TEOPHH, KOHUCIILIAH .

' Cm., nanpumep: Metogonorutieciue npobnembi coBeTckoH ropusteckolt nayku. M.,
1980. C. 114-135.
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HMEHHO ¢ TOYKM 3peHMs KJIaCCOBOI0 NOAXONA aHANMIUPOBAIMCE COBPC-
MEHHBIE 3aNajHbIE [OCYIAPCTREHNO-TPABOBLIE HHCTHTYTHI, OTMEUATOCh, UTO,
HE CMOTPs Ha BO3MOXCHYIO (OpMATBHYIO AEMOKPATHIO, MO CBOEH CYLUHOCTH
OHM BLIPDKAOT BOJFO SKOHOMHHECKM IOCIIOUCTBYIOUIErO Kjlacca, ABIAIOTCA
OPYAMSIMH HACWIHA B PYKaX MUMYILEro MEHbIIHHCIBA. BypxyasHoe rocyapct-
BO. KaK M OYPXKya3Hoe 11paBo, i MMEET NEPCIIEKTHB Pa3BUTHA H, B KOHIIE KOH-
108, 6yaeT 3amcHcHo 6oliee NPOrpecCHBHLIMU yupexneHHamu. LypxyasHas
ropHaMyeckas Hayka Oblia I1oABEprHYTa KDHIMKE 3a CBOM HAealnn3M, 3a OTPHIB
07 MaTepHahbHbIX OOUIECTBCHHBIX SBIICHHIL 32 TO, YTO ONd, 3aHMMaA AKOOLI
HAIKTACCOBYIO MO3HLMIO M IPHKPhIBAA CBOK) MApTHAHOCTE, HallpaRIIEHA, B
KOHEUHOM CueTe, Ha 0BCITyKMBatic MHTEPECOB IKCILTyaTaTopos.

HarnpoTug, coBeTcKoe 10CY1ApCTBO M NPaBO Ha3hIBANMCH OOLIEHAPOAHBIMH,
T. €. IO CBOCHT CYIIHOCTH BLIPAN@IOIMMH BOJKO HE MCHBLILIMHCTEA HaceseHus, a
Bcero Hapoxa. OHH XapakTepu30Banych kak bosee nepeaoBoi, MPOIPECCHBHBIHN,
HEYKCIUTYATATOPCKAI THL I'0CY/1apcTBa U MpaBa. MapKCHCTCKO-JIEHIHCKOH tOpH-
JIMMECKOH HayKkoi Obliia 1IPHCNOEHa MOHOTIONMS Ha MCTHHY. [0 MHEHMIO KiTacch-
KOB MapkCH3Ma-JelMumu3Ma, modas HayKa smJIIeTCs NapTHHHON, T. €. HAlTpABNEH-
HOi 1 34Ty, ONPaBJaHHE B3LIBIIOB, REITOUIX OMPE/LNIEHHOMY Kiaccy HIM
rpynne. [ToannMHHO UCTHHHOM oOhABNANAch HAyKa, OTCTA4MBArOLIAs HMMICDECHI
paboyero Kmacea, TPYASWLIMXCA MACC; Milble YTBEPXKAEHHA CUUTAIUCE JDKHUBLIMA.
I"0BOpPHIOCH O TOM, W10 MAPKCHCTCKO-NEHNTICKOM [IOPUANYECKOR HAYKe HET HyX-
IIhI CKphIBaTh K/IAacCOBYIO MPHMPOIY rocyIapcrsa M IpaBa H CBOK) MAPTHIHOCTD,
YTO 3Ta NAPTHITHOCTH COBNAAACT C HAYYHONH OOBEKTUBHOCTHIO.

HcTopryeckuii MaTepuain3M B €r0 COBETCKOM ITOHMMaHHMH H [IPHHLMIT
NapTHANOCTH HAHEC/IM BECEM2 CYIIECTBENHbIH METOOJOTHYECKUi Bpea NMoa-
JIMITHO HaYYHBIM HCCNEN0BaHMAM. Bo-NEPRRIX, IOPUANYECKas HAYKa OKa3anach
3allOpeIHON KECTKOH CBA3BLIO, AKOOKI CYLIECTBYIONIEH MEXTY MaTepHIbHbI-
MM, IKOHOMHUECKMMH M 1I0JIMTHKO-TIPaBOBLIMM sBNEHUAMHU. B pesysbrare,
3aKOHOMEPHOCTH 3KOHOMUYECKOH >XM3HY 00I1lecTBa MEXaHMCECKH 1ICPCHOCH-
NHUCh B IOPHANYECKYIO Cepy, a COOCTBEHNO BHYTPEHHHUE e¢ 3aKOHOMEPHOCTH
6bL11 HEIOCTATOHHO M3Y4YCHBI. YacTO LIMTHPOBATHCE C/IOBA O TOM, YTO 1IPaBo,
KaK M PeJIMTHA, He MMCET COOCTBEHHOW HCTOPHH, TAK KAK OHU JIULUb [POSIBIIE-
HHA MICONOTHYECKON Ciibl, OBYCIIOBNEHHON MATEPUATLHLIMH (paKTOpaMH'.
Bo-BrOpEIX, Hay4HBIE NUCKYCCHU NOJIMCHAIHCH BOIMOXKHOCTHIO aNe/LIMpOBa-
HMA K TApTHAHOCTM Y4eHOro WM Hayku. I oka3arenbeTa OpaBUILHOCTH
TOTO HIIM MHOTO YTREPXKJIEHMS, POIPECCHBHOCTH TOTO WIKH MHOMO FOCY/1apcT-
BEHHO-NPABOBOTO WHCTUTYTA MOCTaTOYHO OBLTO COCNATLCA Ha HX COOTBETCT-
BHE HHTepecaM pabotero Kacca, DPUBECTH B NOATBEPKICHUC CBOMX B31I100B
uxTary us pabot K. Mapxca, @. Durensca, B.U. Jlenuna. Jns moka3atcisCTra
00paTHOro TPEGOBANOCK JIHILL CKa3aTh O «BYPXkKyasiloM» XapakTepe TOMO WIH

" CM.: Mupie K, Dnzease @. Cow. T 3. C. 64.
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MHOTO SBICHWA M MOOOPATL COOTBCTCTBYIOMIYIO UMTATy. Kcratu rosops,
BPCUHOCTL TAKOTO Crocofa Hay4HOro MLIIUIEIHS B COBPCMCHEOMN uUTepaTy-
Pe, Mo HaueMy MHEHHIO, 0CO3HAHA JANIEKO HE TIOJTHOCTHLIO. A Be/ll OH YHUY-
TOXACT HayKy kak TakoByio! W, Hakouel, wayka [OCTCIICHHO npHoOpena
aroNOreTHYECKUI XapaKkiep, CyKuia Cpe/ICTBOM OlpaBiaHuA ¥ oboclosa-
HHA TOJINTHKY NTAPTUIHONO PYKOBOLCTBA.

Crenyer nMpusHarTh 10 00CTOATENLCTBO, Y10 B 90-¢ rr. XX B. oTeuecT-
BCHHas OPHAMYECKas HayKa BIOJHE YCNENIHO BLIXOAMNA M3 MCTOLONOrMye-
CKOT'O KPH3HCA, IPEO/IONENA JKECTKYIO CBA3L C MAaPKCH3MOM-TCHUHU3MOM W
HauMHaia CBO¢C CaMOCTOATENLHOE pa3zsuTHe. MHOTO MHCaTH 0 HEOHXOIMMO-
CTH JCHIEONOTH3AIME HAYYHOTO 3HAHMA'. Tlowryynno npusHaHue yTBepxie-
Hue: «ToNbKkO KPUTHYECKaA HAYKA KOHCTPYKTHRNE. ANOJOTEeTHYECKAs KC HC
TONBKO 6ecIi0osIC3Ha, HO M Bpe/THa»™.

Paszputie nro6oil Hayky XapakTepu3yeTcd HepeloBaHyeM 3KCTEHCHB-
HBIX M PEBOMIOLHOHHBIX 11EpHOJOB. J[;1 XapaKTepuCTHKH TIOCHEHUX 06bIY-
HO MCMONB3YETCs TEPMUH «BaydHaA PeBOIOLMA» — KaK M3MeHeiHe NPHHLM-
DOB NO3HAHMS, CTPYKTYPEI, KaTCropii, METONOB Haykn, GopM ec opraHH3a-
1pH. Tencps NMogBuIach BO3MOXHOCT CKa3aTh O TOM, YTO TaKOH PEBOMIOLM-
OHHBI TICPHOLL, BhIPA3MBILUMICA, [IPEXIE BCETO, B H3IMCHCHUN METOLONOTH-
4YeCKOH OCHOBBI, NEpeXMuBana B IOCNEIHHE TOJIbl IOPUAMYCCKAn Hayka. A
CTAHOBJICHHE HOBOT'O YPOBHSA HOPHIHYECKHX 3HAHMH TONbKO HAYMHACTCA.

OTHolIEeHKe K TEOPUH 1'0CYAApCTBa U NMpaBa Ha FOPHAMYECKHX (aKynn-
TeTax W B By3lax Bcerza ObU10 OteHb cepbeaHbiM. Kak yxe orMeuanock, Teo-
PHA FOCYJapCTBa W IpaBa ABNACTCH [UCLUMIUIMHOMA, BBOJHOMN 110 OTHOLIEHHIO
KO BCEMY KYPCY OpHIMYecKUX HayK. OHa B 10CTaTo9HO 60ibmoM obneMe
H3y4aeTcs CTY/JACHTaMH Ha MEpBoM Kypce. KpoMe Toro, Ha BBITYCKHOM Kypce
110 TEOPHH roCcyIapcTBa W TpaBa MOKeT ObITh 3aNIaHMPOBaH CIEUKYPC. 3TOT
IIPE/IMET BLIHOCHUTCA ¥ Ha TOCYIaPCTBEHHBII JK3aMEH.

B peBomOLMOHHBI} MEPAOJ Pa3BUTHA HayKH BOZHUKAET HEMANO CItop-
HBIX, JMHUCKYCCHOHMLIX BOMPOCOB OYKBaIbIO NO KaX/JOH TEOPETHYECKOH Ipo-
61eMe, 410 COIPOROA/IAETCA 3HAYNTEILHELIM YCITOXKHEHAEM TEOPUH rocy/1ap-
CTBa M 1ipaBa. B HacTofiliee BpeMsi HAMHOIO TPyIHEEC H3y4arh W COOTBETCT-
BYIOIIMI y4eOHbIH Kypc. Ilpeamer yHeOHOro Kypca yXe NPCAMCTa HayKu
TEOpHM YOCY/IApCTRA H MNpaBa, OrPaHMYUBACTCH, Kak NpaBHIo, CaMLIMK

I Cm., vanpemep: Masym J1.C. Haysa o rocy/1aperse H mape: HCOBXOAUMOCTS; DAIVIKANBHOTO
obtornerma //dunocodicrate Haykmn. 1989. Ne [1; Juswiuy P 3. [ 0CYIapCTBO 1 paBO B COBPEMCH-
HOM OBILICETBE: HEOBXOIMMOCTE HOBLIX TOXONOB //CORETCKOE rocy/1apcTso H rpano. 1990. Ne 10;
Temnas EM O nenneonoriaaipy METOAONONHECKIX TTOAX0A0B B ACTOPHKO-NOTITHYECKMX U
NOCY/APCTREHHO-TIPABORBIX HeeneonaHisX /T ocy/apeTeo M mpano. 1992, Ne 3. C.73-79.

2 Zacnaecran TH, Poexuna P.B. CoLmOI0rus 3KOHOMUHECKOR ¥amHu: ouepk Teoprm. Hosocu-
6upck, 191. C. 7, 8; fuspwios O.A. CTparerna MpasoTROPHECTBA U COLIMAMILIIOE PO I03MPOrRa-
nve. M, 1993. C. 110.
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NPOCTBIMH, naudonce YCTOABUIAMHCS 3HaHusAMH. Ho ceifvac, Hapauy € Tpa-
ANUMOUHBIMU 1109BUNAOCh MHOI'O0 HOBBIX ﬂpOGJICM, HOBBIX \acnemoa H3yJye-
HHS «KNACCHYECKIX» TCM TEOPUH rocyAapcTba M lipaBa.

§ 2. Mecro TeopHH FOCYAapCcTRa H IPaBa B CHCTEMeE 0011eCTREHHBIX
H IOPHANYECKIIX HAYK

Hng 1010 4TOOK YACHUTH CNIEIIMPHUKY [PeMETa TCOPHH FOCYAApCTRa M
Mpana, HeoOXOMUMO PAacCMOTPETh CBA3b M3yJaeMol HayK{ ¢ WHbIMA obe-
CTBCHHLIMHY 1 FOPUAMYECKHMH HayKaMH. v

K 06luecTBeHHbIM HayKaM OTHOCSTCS: (pHAOCO(HA, HIKOHOMIrCCKAA Teo-
PHA, COUMOJIOTHS, TIOJIMTOI0TUA, HCTOPHS, ITHOrpadus, KMOEPHETHKA, NCHXO-
JIOrUA, NEAATOrHKA, 3THKA, NTOTHKA, JIMHTBACTHKA W MHOTHe Apyrue. ['ocyuapeT-
BO M 1paBo KaK OOLICCTRENHBIE ABJICHHA H3YYQHOTCA HE TONBKO FOPHAMHMCCKH-
MM, HO H JIpYI'HMH O0ILECTREHHbIMY HaykaMy. OIHAKO NOCKICAINE HCCIEAYIOT
1poGeMsl TOCYNAPCTBA U NIPaBa JHHlilb B NPEAC/IAX, CIOCOOCTBYIONTX PACKPhI-
THIO cobeTBerioro 1peameta. FOpuiutyeckHe HayKH 3aHHMaroncs Crieinaib-
110# paspaboTKoi IpoGiicM roCyIaPCTBCHHO-NPaBOBOM ASHCTRUTCILHOCTH.

JlBa Cie/IYIOUMX [PHHUMITHAILHBIX TIOI0MCHUS BRXKHBI [UIA XapakTe-
DHCTMKH CBA3H MEXTY TCOpHEH rocy/1apcTBa M 1[paBa M pas;IHuHLIMU obue-
CTBEHHBIMH HayKamMH.

Bo-nepgoix, u3yvas rocynapcrBEHHO-MPABOBBIE ABIEHHMA, HEBO3MOMKHO
abCTparnpoBaThes 0T OCTAIBLIIOH COLUMANLHOM JICHCTBHUTENILHOCTH, HCBO3-
MOXKHA «YMCTasy) IOpUIMYECKas Hayka (XOTA HMEHHO 3d 310 PATOBAIM OT-
JIETLHBIC HayYHBIE WIKOJIBI, H3BECTHA, B YACTHOCTH, «YMCTam» TEOPHA npasa
M3BECTHOrO aBCTPHUiickoro vyeHoro-topucra Nanca Kenssera). [HoaroMmy npu
M3YYEHUM IocylapcTBa M MpaBa B 00A33aTENLIOM TOPAAKE HCROMb3YIOTCA
JOCTHKEHMA CaMblX pa3HhiX 0OLICCTBEHHBIX Hayk. Hampunep, iuis aHanmsa
HNPEACTARICHMI MOel 0 NPaBe MU MEXaHNW3ME MIPaBOMEPIIOro UK MPOTH-
BOMPABHOTO NMOBEAEHHA HCIIONb3YIOTCA JaHHBIE NCUXOJIOMHH.

Bo-6mopeix, ropuirieckas JeHCTBUTENIBHOCTL HACTONBKO NMEPEINICTeHa
€ IpYI'UMH ABJIEHHAMH, YTO UCCNE10BAHHE CAMbIX Pa3HBIX cdep 06lucCcTBEH-
HOH XU3HH - - 3KOHOMHYECKOH, KYJILTYPHOH, IOMTUTHYECKON H T, I, — TaKXKe
OyneT HenosiHerM 6e3 00pallCHIA k LAHHBIM FOPHAMYECKHMX HAYK Y, IIPCKae
BCEro, K TEOPHM rOCylHapciBa M Iipapa kak K oOuied, ¢yHuaMmenTaibHoil
FOPUAMYECKOH Hayke.

TakuM 00pazoM, CBA3b TEOPHM [OCYAAPCTBA W NMpPARA C PasIMYHBIMH
ODLIECTREHHBIMHU HAYKaMM HOCHT daycmopornuii xapakmep. C OJHOMN ¢TO-
POHBI, TEOPUst TOCY/IAPCIBA M 11paBa MCTMOML3YCT AOCTHXCHHA OOIICCTBCH-
HLIX HAYK, ¢ IPYTOH — HOCHEINHE YUHUTHIBAIOT B TOH MNH MHOM crenenu pas-
paboiku 10 TEOPUH IOCYHAPCTHA M MpaBa. ITOT BLIBOA CNEAYET M3 dyHua-
MEHTAILHOTO IDUHUNMITA €/IMICTBA K B3aHMOCBA3H HAYYHOTO 3HAHMA.
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HOpHaMYeCcKHe HAYKU TAKKE OTHOCATCH K OOIIECTRCHHBIM, U CUENaH-
HBLIA BBIILE BBIBOJ 3ACCH TAKKCE COXPAHACT CBOE 3HAYCHUE. PaccMOTPUM ro-
poGHee CHCTEMY IOPMAHYECKHX HayK ¢ TEM MOIHMAIIMEM, YTO ¢if COOTBETCT-
BYET CHCICMa Y4COHBIX AMCUMILIMH, H3YUEHHE KOTOPBIX 06S3aTeNLHO VI
HOTYYCHHH BLICILICI0 YOPHAMYESCKOTO 00pa30BaHA.

§ 3. Cucrema LPUANUYCCKHX HAYK

Bce topunnueckue 11aykn B 3aBUCMMOCTH OT 0COBeNOCTei ux npeMera
MO>HO pasfieiHTh Ha YeTbipe rpynnhbl. CHCTEMA IOPUIHUCCKUX HAYK BhITIAIMT
CHEMYHOLUM 00pa3oM.

1. TeopeTHYeckMe HOPUIMUCCKHC HAYKH M3y4aloT Haubonee obuide
BOTIPOCH TIOHMMAaHHUA TQCYNAPCTBERHO-TIPABOBLIX ABNEHWA. ITH HAYKM npen-
CTaBNeHBl TeopHeH rocymapcTea u npasa. CooTseTcTRyOUMA y4yebibiii Kypc
MOXET Ha3bIBaTLCA NMO-PA3HOMY: U «TEOPUA TOCYAAPCTRA ¥ paBay, W «obias
TEOpHsA rocynapcTBa M IIpaBa», W «o0Ias TeopHs IpaBa U roCyAapcTBay, H,
HakoHell, «o011ad Teopus mpana» (XOTA 37ech B COMBINMHCTEC CTYyYacr TeMbl
IO TEOPHH IOCYAAPCTBA He UCKILIOYAKOTCS).

2. HcTopHuecKkHe 1OpHAMUECKME HAYKM DacCcMaTpHBAIOT ITPOLIECC
Pa3BUTHA TOCYAAPCTBCHHO-NPABOBLIX YHPCHKACHKI (MCTOpHSA rocy/lapcTsa u
NpaBa) I YYCHHIA O IrocyJapcTBE U 1IpaBe (MCTOPUA MOSUTHYECKMX M ITpa-
BOBBIX YUSHUIH).

-~ 3. OTpaciieBble OpMANYECKHE 11aYKH (KOHCTUTYIIMOHHOE, a)MHHHCT-
paTHBlioe, [Paj¥UIaHCKOe, YroJOBHOE, ceMeiiHoe, TPY/oBOE, IPaKIaHCKO-
MPOLIECCYATLHOE [PABO, YTOMOBHO-NPOIIECCYANTbHOE U T. J1.) MCCNEOYIOT KOH-
KpETHBIE HOPUIMTECKUe YUpexJACHUA U MPENMUCAHMA, a TAKKE COOTBETCT-
BYIOLIY!O FOPHIMHECKYIO NMPAaKTUKY. DTO OCHOBHOM 1o 06bvemy 6nox ropunm-
9eCKHX HAYK M YUEOHBIX NUCLIANTHH. Mi3yueHHe KOHKDETHBIX IPAROBBIX HOPM,
OOMyICHUE HABBLIKOB WX PCANU3ALMM — OOHA W3 BaXHEMINUX COCTABJLTOLIMX
FOPUAMUCCKOro 00pa3oBaHiA.

. 4. INpuknagnvle WpPHIHYECKHE hayncn (xpuMUHANTHCTHKA, CyneOHas
MeJIHIIHHA, OPUAWYECKAS NCHXOJNOrHA, CyAeOHaA ICHXMATpHA M T. 1.)
UCMONL3YIOT JOCTHXEHNS €CTECTBEHHBIX M TEXHMYECKHX HayK IJIA pelieHus
FOPHUMYECKHX BOIIPOCOR.

3T0 He eluNCTReHHas KiacchpMKauMs FOpUIMYcCKMX Hayk. Huorza
nepBrie JiBe TPYNnsl OGLEAWHAIOT B ONHY — TEOPETHKO-HCTOPHYECKHE
Haykn. B Jpyrux cnyvasx ROTIONHMTENBHO K OPENOKEHHBIM YeTbIpeM
TPyrnnaM OTHOCAT HAYKH, M3YHAIOLWIME KaKyr-iubo uacTh OpHANYECcKOwH
ICHCTBUTEIIFHOCTH, HO HE OTHOCAIMECA K OTPACcNCBBIM (Hanpumep, cyaeb-
HOE TIPABO, NPOKYPOPCKHMH HAN3Op, KPUMHHOIOTHA), 2 Takke HAYKH, HM3y-
qarollye rocy(apcIBo M [PABo 3apybexHBIX CTPaH H MpaBoBOe PEryJiupoBa-
HHe MEXTYHAPORHLIX OTHOLUE HUH.
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CleAyeT OTMETHUTh, HTO CHCTEMa IOPUIMYECKHX HAYK — ABJICHHE 110JBVDKHOE,
isMeRsemoe. Tak, B COOTREICIBHM C ODILIIECTBEHHBIMM TOTPEOHOCTHMM YIOABII-
JOTCA HOBbIE OTPAC/AM NPaBa, UCHEIAlOT Claphle. B cBoe BpeMs CYWIECTBOBAIM 12~
KHe OTpaciH, KakK COBEICKOe CIPOMTENRCTBO, KONXO3HOE Mpaso. B HacTtosiee
BpEMs CTABMICH BOIIPOC O BBIAETIEHMM B CAMOCTOS TCIILIYFO OTPACh: OAHKOBCKOIO
NpaBa, (101 0BOIO 1[PdBa, TAMOXKEHHOIO IPaBa, CTPaxoBOro fpana v ap.

Yke FOBOPHIOCH ¢ 3HAYEHHM TEOPHM 'OCYAapCTBA M 1Ipapa IS pas-
JIMMHBIX IOPMAMYECKHX Hayk, 0 €e obleM, QYB/IaMeHTAILHOM, HAIIpaBIAo-
LEM METOMOJIOIMYECKOM 3HaYeHUH. BMecTe ¢ Tem Teopus rocyuapcTsa U
TpaBa OMMPAETCA M Ha JOCIHKEHUA OTPACTERbIX M HCTOPHYECKHX IOpHaHYe-
CKHX Hayk, 0600aeT, CHHTE3UPYET U CHCTEMATH3UPYET MX BBIBO,IAIL.

M3 ykazanusn Ha dyHIaMenTalbHbIA XapaKTep TEOpUH I'0CYAapCTsa H
NpaBa COBCEM HE CJEHYET, WIO0 HMHBIC IOPUAMYECKHE /IUCLIMIUTHMHBI HMEIOT
BTOpOCTeneHHOe 3Havenue. Tak BooOule Hemh3A CTaBUTh Bompoc. Kakdas
Hayka MMEET CaMOCTOATENbHYIO LIEHHOCT, M3y4as croii lipeaMer. HMcropu-
YECKH CIIOKMBINECCS JIEJICHHE BeeX HAYK Ha QyHAAMEHTAILIIbIE U NPUKITaL-
HbIE ONPaBAAHO MPaKTHYECKOH HejiecoobpaiHocThio. JleficTaUTeNBHO, ¢ O
HOM CTOPOHBI, HEOOXOMMO PA3yMHOC paslieJIeHUE TPY/la Me3Ty MCClie10Ba-
HUAMU PasHOro YpoBHS, TOCKOJIEKY B 0001 chepe uenoBeueckoil gesTens-
HOCTH ¢CTh ¥ 06lue, GpyHIaMEeHTaIbHEIE IIPOGIEMEI U BOMPOCE!, HMEIOMIHE
Gosec unu MeHee YacTHRIMA, MpUKTaAHON Xapakrep. Teopus rocyaapcrsa W
1ipaBa Kak QiyHAaMeHTalslias Hayka oOHapyMBaeT oOlNe 3aKOHOMEPHOCTH
(GyHKIMOHWPOBAHHA IOCYIapCTBCHHO-1IPABOBBIX ABIEHMWH, KOTOpbiE MOMY-
YaIOT CBOKO KOHKPETH3ALMIO B TAKHMX OTPACJICBEIX HayKax, KaK KOHCTHTYLIM-
OHHOE, I PaX(JAHCKOE, YTOJOBHOC NPaso M T. 1.

C apyro#f CTOpOHBI, pasfeNieHne Tpyaa MeXKIY TEOPETHKAMH M TipEACTARH-
TCAMH OTPACHCBLIX IOPUIMYECKHUX HayK SRJIETCA YCNOBHBLIM, a He abcomoT-
HbIM. PasBiTHe TeopHM rocyapciBa u MpaBa NOKasbIBacT, YTO pia GyHEAMEH-
TLHBLIX KOPHIMMECKHX 1POONIEM YCMEUTHO paspalaThiBacTCA B paMKax oTpac-
JEBBIX IOPMOMYECKHX HAayK Llemblid pAx MCCICAOBaHMIT B KOHCTHTYIMOHHOM,
IPDAUIAHCKOM, YTONORHOM IMPaBe H MHBIX THCUMILTMHAX 110 YPOBHIO TEOPETHYE-
CKHX BBIBOJIOB BBIXOJMT 32 MPEUE/THl HCKTIOYMTCILHO OTPacneBoit npobnemaru-
KM (HalpuMep, aiaN3 B rPRXIAHCKOM H YTONIOBHOM 1Pane TakHX KOHCTDYKLMTA,
Kai BUHA, KOPHAUYECKAA OTRETCTBCHHOCTS). DTOT MalepHal OPIAHMYHO BIIHChI-
BacICA B HCCME)0BAHNS CNEIMANNCTOB 110 TEOPHM MOCYRapCTBa ¥ NpaBd, a HHO-
I'la ABJAETCH OCHOBOW JUL JAibUeHluero ABIDKEHWS HayqHOU mulcnu. Tak, B
90-e rr. XX B. OCMBICIEHNE COBPEMCHHBIX 1TPOGICM ¢opme! rocyuapeTsa sacy-
12 MPaKTHIECKU UCKINOYHTCALHO KOHCTHTYLIHOHAUCTOB (cM. memy 5).

Bornec 1em korma-nu6o » copemenumiii nepron TEOpPHUs I'0CYIAPCTEA U
lipaBa, kak W M06as Hayka, HE MOXET Pa3BUBATLCA M3OJIMPOBAHHO, 6E3 CO-
TPY/UIH4ecTBa ¢ APYFHMU OTP4CIAMM 3HaHHA. B nponecce uayuHuIx Hccne-
HOBAHMW [0 TEOPHUM TOCYNdpPCTBA M NpPaBa JOCTATOYHO YACTO BO3HHKAIOT
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CHTYalm, Xorja y4eHoMy HeOOXOIMMO UPHBIICUL AOCTHMEHHA CMEXHDLIX
AVCLMILIMY, BTOPTHYTBCH B MCCHEIOBAHHE NPEMETA COIUMONOTHH, TIONHTO-
JIOTHU, AHTPOILOJIOTUH, TICMXOI0THH 1 HibIX Hayk. Takum obpasom, B coppe-
MEHHOM HAYYHOM 3HAHHH MOMYYWIM aKTHRHOE PA3BHTHC UPOLICCCHI B3aUMO-
NPOHUKHOBEIMA, WUTSIPAIINK HAYK, B PE3YJILTATE KOTOPLIX BOZHUKANT HO-
BBIE Hay4lible HAMPABJICHIs, B TOM MHCNIC M TaKHe, B KOTOPBIX HCCIEN0BAHNA
MOTYT NPOBOHTLCA TONBKO CHEUMAIMCTAMH, UMCIOLIHMH U IODUARYECKYIO,
B CNEUHANLAYIO TIOArOTORKY. K mpHMepy, tepcrekTHBHBI Mccaeonalms,
TOPOBOINMBIE HA CTBIKE IOPUCIPYACHLMKE W MELUIMILI, B YacTHOCTY, HHYe-
PeCHbl MPABOBLIC I[POBIEMBI MHOIUX ACTIEKTOB MeIMIMHECKOM NeATeNbHOCTH,
IOPHCOPY ACHLIMK 1 OBINEl MCUXONOTHH', FOPUCTIPY AEHLMM A KOMIBIOTEPHLIX
TEXHOJNIOTHI (cM. 0O30p Numepamyper no meme).

Boamoxwma 1 curyatuts, koria Hay4yHOe HANpaRieHe, pasBuBLIeecs Ha 6a-
3¢ TAKHX «CTHIKOBLDXY HCCIIEAOBAaHMH, NPHOBPETaeT CTaIyc CaMoCIONTeIhbHON
ImcurKIUMHbl. Tak, asTopel yuednuka «ConpeMenHas COLMONOIUA IPpasa» y1-
BepxaaoT: «He Byner onmoOxkoR ckalaTh, YT0 HA CTBIKC COUMONIOIMHM M IIPABO-
BEJICHUA CNOXMIACh HOBAA HAYUHAA AMCLMIUIANA -~ COLHOJIOTHA MPaRa, HMEX-
@5t KOMILTEKCHBIH XapaKTep»”.

3acmy>HBaeT BIMMaHUA H IOPUIAYECKaR (IPaBoBast) KOUAUIMKTONOHA — Ha-
yYHOE HanpawieHvie, BO3HMKILEE Ha CTBIKC FOPUCIIPYAEHLIMH M o01uef kondmvx-
TONOTHM — KOMIDIEKCHOM COTMATRHO-TICHX O3 I0IHYCCKO AMcUMLTHINL TTocemns
11aXO/[wIach B 3A4aTOYHOM COCTONHHMH O TochieaHero Bpemelm. B pesymnrare,
00ILECTBO M TOCY/IAPCTBO OKA3AMHCH HE I'0TOBLI K PA3PEILEHO MHOIUX 3HauM-
TeNBHLIX MPODJIeM, HanprMep, 00OCTPHBIUMXCA HAUMOHANLHLIX NPOTHROpEeHid. B
90-e rr. XX B. UTepaTypa kak No ofLLeH, TaK \ 110 KPUIIHeckoil KOHUTUKTON0-
THH YKC NIOSBIIACE (CM. B 0630pe CeLManbHOM Jorrepatyphbl 10 TeMe).

Ha crbike 10pHCIpyIEHUMM € LENLIM PAJIOM IOPYI'WX T'YMaHUTApHEBIX
JUCLHILINE (COLUMANLHON aHTPONOJIONHEH, ITHOJNIOIMEN, COUHONONHeH, Kylb-
Typonorueii, ncropueii, ¢punocotbueli HCTOPHM N Ap.) BOIHUKIA FOpHAMYE-
CKas aHTPOIIONOTHA — HayKa O YENOBEKE KaK O COIMAIBHOM CYLIECTBE B €10
[IPaBOBLIX [POSBIICHHAX, U3MEPEHHAX, XapakTepucTrkax. Ona u3ydaeT npa-
BOBbIE (POPMBI OOILECTBCHHOMR JKH3HHM JITOAEH OT NPEBHOCTH A0 HALUKX JHCH.
U3 1opHanYCcCKEX JIMCUHIDIMAH 3aMETHOE BIIHAIIME Ha €¢ CTaHOBJICHUC OKa3a-
JId UCTOPHA MPABA U CPaBHUTENBLHOE npasoseneHue’.

' Cu,, nanpumep: Fruxees M H. O611as, COUMATBIEN W IOPIICCK 1ICHXOMOMHA. YueGHux. 5-¢
nsn. CTI6., 2003. 752 c.; YWhaposcruii 1O.8. TOpwutHeckas 1ICHXONONHA: TEOPETWHECKHE ACTIEK-
ThI, MIAK[MHECKOS MPHMEHEHIIE. M, 1996.352 c.

* Kasnunagyie BI1, Kyopsiayee B.H, COBpeMCHHEY cOLMONOMMA Tjpasa. y'leﬁmm juut By30B. M.,
1995.C. 28.
* Cw.: Pynan H, YOprumrieckas autpottonorus. YaeGuui Tlep. ¢ ¢p. Toa obm, pen. A, Konne-
pa; M., 1999. C. 230; Canmos A.X. Ipemver ropisitrsecicoii antpononon /T ocy1apemso 1 npa-
80, 2004. Ne 2. C. 63-69.
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TakuM 00pazoM, 06beKTUBHBIMH 3aKOHOMEPHOCTSIMHU PA3BUTHA Hay4d-
HOTO 3HAHWA ABJJLOTCH €10 MHTCrpaulMA (CodueTaHde METOMONOrMECKHX
NONXO0B W NOCTWKEHUA HECKONLKUX AMCUMILIMH B OXHOM Hay4HOM Ha-
upasnenuH) U auddepeHUNann (BblAEICHAE CAMOCTOATENLHBIX HAYK).

Huterpaumonssiec H andQepeHIIHOHHBIE IPOLCCCHI ClISTYET YYUTHIBAThL
TTPH PACCMOTPEHMH CHCTEML! 0OIUCCTBEHHEIX H IOPHINYECKHX HAYK.

§ 4. O030p cnenHanbLHOH NHTEPATYphi N0 Teme «Teopun
FOCYJapceTBa H NPABa KAK HAYKA M YUeGHaf AHCUHMNIHHD)

OClOBHBIE 3HAHUA, KOTOPbie HEOOXOAMMO YCROMTL CTYACHTaM, COIep-
Harcs B yuyeOHUKaX No TeopHW rocymapcrBa M npaba. HebesniHrepeceH M
0030p yueOHO TUTEPaTYPhI, €€ TOXE HeJb3A YIMYCK4Th U3 BUAY TIPH yruyo-
JIEHHOM M3y4eHun TeM kypca. [IpM HanMcaHMH MHCHMEHHBIX PaboT WM NpH
TOJI'0TOBKE Hay4HbIX COOOILCHMH MenaTeNbHO 03HAKOMHTECS ¢ HANOKEHU-
€M COOTBETCTBYIMIIHX TCM B JOCTYTIIBIX YYEOUBIX Mocobix.

B nopesomonpoHnoli Poccum aurepaTypa no IpeaMeTy TeopHs rocy-
JlapcTia M Ipasa 110ABNgeTcs B0 BropoH monosune XIX B. O;1Ha U3 1epBbIX
pabort -~ Kanycmun M H. Teopus npasa. M, 1868. T. 1. O6wan norMaruka.
352 c. Cm. Tarke: Pennenxamng) H.K. Ouepky HOpPUIHYECKON 3HIMKNONE-
amu. Knen, 1868. 315 c. (2-e u3a. Kues, 1880).

H3BeCTHEI Takxe CIEAYIOUIME OCHOBHBIC M3JlaHma: Buwozpadoe I1.1°
Ouepkn 1o Teopuu 1pasa. M., 1915. 156 c.; I'pabaps B.3. DHumkionenmus
npasa. IOpres, 1906. Y. 1. Onpenencuue suumKIonenun npasa. 100 c.; Y. 2,
Ob6pazosaHme nipaBa. 165 c.

Tpumm J.J0. Snumknorieans npapa. C NPUiokeHNeM KpaTKoro oyepKa
¢rnocoduu mpasa. Jlexkimm. CI16., 1895. 104 c.

Kopxyros H .M. Jlexnun no obweit teopuu opasa. CIT6., 1886. 313 c.
(mo 1914 r. Bhitepxany ciue Bocemb m3panmii); 1o xe /lpeaucr. W.IO.
Koaymxuna. CII6., 2003. 430 c. (¢ 9-ro w3g. 1914 r.).

Mucatinogexkuii HL.B. Ovwepkn duwiocodun npapa. T. 1. Tomek, 1914.
632c¢.

Hoezopooyes IT1.H. U3 sexumit o obime#t Teopuy mpasa. YacTs mero-
jgonormicckas. M., 1904. 109 ¢.

{lempaxcuyxui JT.H. Teopus npaea u rocynapcrsa B CBA3H ¢ Teopuei
HpagcTBeHHocTh. T. 1-2, 2-¢ w3z, nepepab. u mon. CI16., 1909-19]0. 758 C.;
10 *)e. CII6., 2000. 608 c. (310 u3p@nUe, ogHaKo, BoNlee OTHOCHTSS K Hay4-
HOMY IPYLy, 4eM K yueOHOM iuTeparype).

Penncnxamng SLA. ¥Opumueckas suuuknoneamns. Kuer, 1889. 293 c.
(no 1914 r.- ewe 1pu H3navms).

Coporun 11.4. InesmenTaphbiii yueOuux obiei TEOpUM mpasa. SIpo-
cnanjk, 1919.



Tapanoscxuit @.B. YueGHUK 31IMKIONETHM Mpasa. HOpees, 1917. 534 c.

Tapanoscruii &.B. Inumxioncans npasa. 3-¢ usa. CT16., 2001, 553 c.

Tpybeyron E.H. Duumknonems npasa. M., 1899. (1o 1914 r. — ciue
mecTs M3itanuif); To xe. CI16., 1998. 224 c.

Xaocmos B.M. Obuias Teopns npama. DieMcHrapHbli ogepk. M, 1905.
211 ¢. (m0 1914 r. -- ewe nAtr H3gAHMit).

{llepuwereauy I @. Obias Teopus npasa. Buim. 1-4. M., 1910-1912. 805 c.

B Kypcax 3HUMKIIONEMH NpaBa IaBajlocs TO JKE TEOPETHHECKOe 0blilee
3HaHKe, HO obLrMHo B Oonee ynpouleHHoOM napuante. ConuaHol y4eGHOI
JIUTEPATYPbl 110 TCOPHH I'OCYNAPCTBA W 1paBa B CPaBHEHWH, HANPHMED, ¢
TOCYNapCTBCHHBIM, IPAXIAHCKMM NIPABOM HUMEJIOCH He OMeHb HONbWOoe KO-
JYECTRBO H IAHHOC OOCTORTCNBCTBO BLONHC 00BACHUMO. B TOT nepuoj cob-
CTBEHHO TCOPCTHUYECKOE 3HAHUC LI HC BNOJHE BLIACTHIOCE U3 OTPACNEBhIX
IOPUAHMCCKMX JIUCHMIUIMY; B INOCHACIHUX pa3pellaloch MHOXKECTBO CaMo-
CTOATEJILHBIX TEOPETHUYECKUX ITpobyieM. Jla 1 yUCHBIX-CIEINANUCTOB TONLKO
no o8umuM npobneMaM OPUCIPYAEHIMY, TOJLKO «TEOPETHKOB) TOrAa, B
koHue XIX — Hayasie XX BB., npakTHdyecku eule e 6oino. Tak, B.M. Xpo-
CTOB — HCTOPHK rocysapctsa u npara, H.M. KopkyHos - uzBecten croumu
paboTaMM ¥ HAYYHBIMH HCCIIEIOBAHMAMY B 00JIACTH rOCYAAPCTBEHHOTO npa-
Ba, H.K. Pennenxkamnd u [.®. IUepimeHeBUY - 110 IIepBOHAYANRHOM NOAro-
TOBKE LIMBHANCTBI, KAaK CICUMATUCT NO IPOXIAHCKOMY MpaBy HAuHHAJ CROIO
Hay4HYo aeatenbHocTh U JLH. [Metpaxuiikmit. '

Ieppbift y4cOHHK 110 TCOPUM TOCYAApCTBA M NpaBa COBETCKOTO TEPHO/a
nosBuiica B 1940 r.: Tonynckuit C.A., Ctporosu M.C. Teopus rocynapctsa u
npasa M., 1940. B nocnepoerHoe BpeMs peunen yyeOnmk A M. Jenmcosa (cm.:
Henucos A.H. Tcopws rocynapcrsa u npasa. M., 1948. 532 c.). o bonsmiest
TIOLTYJIAPHOCTRIO HONB30BAICA YICOHHK KOJUICKTHBA aBTopoB 1949 r. m3maHus.
[ocne stToro yuedgnle H3IAHMA HAYAIH BEIXOAMTb JIOCTATOMHO PCIYIISPHO.

INokoneHus: cryneHToB opumudeckrx By30B 80-x -- Hayana 90-x rr. XX B.
M3y4qalld TEOPUIO NOCYapCiBa Y NPaBa 1Mo CNELYFOLIHM OCHOBHbIM YueOHMKaM:

Teopus rocynapctsa u ripaBa. Yuebnnk /MTloa pen. A.M. Bacunbena. 2-¢
L., riepepab. u nou. M., 1983.416 c.

Teopus rocynapcrea u npapa. Y4ebnuk /1Ton pen. C.C.Anexceena. M.,
1985. 480 c.

Teopus rocysapersa 1 npapa. Yuebnuk /Ilox pen. M.H. Mapuenxo. M.,
1987. 431 c.

Teopus rocyaapcTsa M mpasa. Yuebuuk/Otn. pei. npod. A.HU. Kopo-
sieB, npody. JL.C. sTeuy. JL., 1987.

3aTeM, Ha HEKOTOPOE BpeMs B CBA3HM C ACHIEONOIM3ALUCH 06LICCTRER-
HBIX HAayK BBINYCK y4eOHOM JIHTEpaTyphl MO TEOPHH roCylapciBa M Iipasa
npuocTaHoBwIcA. [Heo6X0MMo ObLIO NEPEOCMBLICTIUTL MHOrHE QyHNAMCH-~
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TATBHbIE NOIOKCHUSA, KOTODBLE JIEXAIN pallee B OCHOBAHUK IIPCICTABICHHA
0 HOPHAMYCCKOH JIEHCTBUTENBUOCTH. JIHTEpaTypy HOBOIO IOKOJIEHHA OT-
Kpb!BaeT yuebuoe rocoduc OJHOIo U3 ABTOPOB HACTOAINIETO H3/IaHHA, Bbl-
wemiuee B 1992 r., - JJazapes B.B. Teopus rocynapcTsa o npasa (akTyalib-
Hble )IpobuicMbl). Yuebroe nocobue. M., 1992. 183 ¢.

Bot HekoTOpble yuebGHMKK H yueOHbIe 10co0usA, Bellcamne B Pocenu ¢
90-x rr.:

AxTyansimle 1pobiicMel Tcopud upasa. Kype nexuui# /llon pen.
K.b. Toaxauepa, A.I'. XabuGynuna. Ya, 1995. 257 c.

Anexcees C.C. Teopus rocyapcTsa U MpaBa. YYeOHHK. 2-€ U3M1., HIM. U
pom. M., 2002. 595 c.

Beneepos A.5. Teopus rocyaapcTBa W Npasa. Y4eOHHK A FOPUI. BY30B.
M., 1998. 624 c.; To xke. 3-¢ w3, M., 1999. 528 ¢.; T0 xe. M., 2000; 2002.

Benzepos A.b. Teopua rocynapcTsa v npapa. YuebHuk. M., 2004,

Bnacos B.H. Teopus rocynapctsa W mnpasa. YueObuuk. Poctom-w/]1.,
2002. 512c¢.

Toiiman-Yepeoriox B.H. Ouepk TeopuH rocyjiapcrsa v npasa. B 2 u,
Y. 1. Teopus rocyaapersa. U. 2. Teopus npasa. M., 1996.326 c.

Wnbun M.A. Tecopus rocynapersa 1 npasa /[Ton pea. B.A. TomcuHoBa.
M., 2003,

Komapoe C.A. Obutas Teopms rocynapcTea M npasa. CapaHck, 1994; To
xe. 2-e w31, nepepad. u goi. M., 1995. 312 c.; To xe. M., 1996; 10 xe. 3-¢
u3n., nepepab. u gon. M., 1997. 416 ¢.; 1o xe. 4-e w3a. M., 1998. 416 ¢.; To
xe. 6-e u3 1., pon. CI16., 2001. 352 c.

Komapos C.A., Ma.rszo A.B. Teopus F()(y}ldeTBa u npasa. Kparkuii
y4eOHUK 18 By308. M., 1999,

Jlasapes. B.B., ﬂunem, C.B. Teopna rocynapcTsa W rpaBa. YuycOHMK.
M., 1998. 448 c. (peuensus: [neboe A1 /TocyuapcTeo u npaso. 1998. Ne
12. C. 107-108); 1o xe. 2-¢ w3n., ucnp. ¥ goi. M., 2000. 511 ¢.; 3- m3m. M.,
2004,

Jlusuwny P.3. Teopms nipasa. YucOuux. M., 1994. 224 ¢.: 10 xe. 2-¢ w3z
M., 2001.224 c,

Jhobawuy B.A. u op. Tcopun rocymapeTsa u npasa. YucGHoe nocobue.
M.; Pocros W), 2002. 512 ¢.

Jhobawuy B.A. u op. Teopus rocynapcTsa u npaea. Yye6Huk. Poctos-
v/}, 2003.656 c.

Manero A.B. Teopws rocynapetsa u npasa. Yue6Huk. M., 2000. 304 .
10 %e. M., 2001. 304 ¢.

Mapuenxo M H. Teopus rocynapcrsa u npasa. YueGuuk. M...1996. 432
C.; TO 3Ke. 2-€ u3u., niepepab. u gon. M., 2002. 637 ¢.

Mamyzoe H.H., Manorko A.B. leopuﬂ rocyiapcTea U npaBa Vuebnuk.
M., 2001. 511 c.; ro xe. M., 2002. 512 c.
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Mopozosa JT.A. Teopns rocyaapctsa u npana. YueGrox. M., 2002. 414 ¢.;
TO xe. 2004,

Myxaee P.T. Teopus rocynapcersa u ripaga. VueGuuk. M., 2001. 464 c.

Hepcecsiny B.C. Obuwias teopus npara u rocymapcrsa. YueBuuk. M.,
1999. 552 c.; To xe. M., 2000, 2002.

Oxcamormueii B.B. Teoprs rocynapersa y npasa. Vyebumx. M., 2004. 563 c.

Of1as Teopus rocyaapcTBa M npaBa. AkajaeMHyeckuit kype. B 2 . /O,
pen. M.H. Mapienko. M., 1998. T. 1. Teopus rocynapctea. 416 ¢.; T. 2. Teo-
pud pasa. 636 c.; To xe. Akagemudecii kype. B 3 1. Tlon pex. M. H. Map-
49eHKo. 2-e u3f., nepepab. u moi. M., 2001. 534 ¢. (Cm. peuensuro: Mopososa
J1A. /Tocypapetso u nparo. 2002. Ne 11. C. 129-131).

O6was reopust rocysapcrsa n npasa. Kype yekuuii. Bein. 1 /1oy pea.
B.W. loiimana. M., 1996. 152 c.; To xe. Bonr, 2. T, 1. M., 1998.

Obmias Teopns rocymapcrsa u npasa. Kype nexiwmit /Ylon obm. pen.
A.@. Buamnesckoro. Munck, 1998. 576 c.; To we. 2-¢ 3., Heap. M #On.
MuHck, 1999. 560 c.

O0mas Teopua npapa. Kypc nexwit /Tlon pen. B.K. babacsa. H. Hog-
ropon, 1993, 544 c.

Obnyas Teopys npasa. Y4eOHoe nocobue s Iopui. BY30B /Ilof ped.
A.C. Nuronxnna. M., 1994. 396 c.; 1o xe. Yuebauk /Iloa pea. A.C. ITuron-
KWHa, 2-n30., nepepab. u gom. M., 1995, 384 c; To xe. M., 1998.

Obwan Teophs npasa ¥ rocynapcrsa. ¥Yuebnuk /Tox pea. B.B. Jlasape-
Ba; M., 1994. 360 c.; To we. 2-e U3A., nepepab. u non. M., 1996. 472 c.; 10
Ke. 3-e w3L., nepepal. i gor. M., 1999. 520 c; To xe. M., 2000, 2002; 4-e
u3n., iepepad. u nom. M., 2005, 575 .

Hepesanos B./]. Teoprst rocynapersa i npasa. Yuebumx. M., 2005. 379 c.

lloaaxos A.B. OGuIag Teopns mpasa. Kype nexuuid. CII6, 2001. 642 ¢.

Ilorskoe  A.B.  OB6max  Teopus  npara.  DeHOMEHOIOro-
KOMMYHPKATHBHGIH nomxon. Kypc nexumit. 2-e uan. C116., 2002.

Paodexo T H. Teopna rocynapcTsa u npasa. Yuebuoe nocobuc. M.,
2001.416¢c.

Pomauies P.A. Teopus rocynapeTsa 1 npaga. CI16.,2006. 236 c.

Craryn O.D., [Todbepesckuii H K. Teopus nipasa i rocyfapcTra. Xaps-
kos, 1997.

Crupudonoa J1. Y. Teopus rocynapctaa u npara. Kype mexigmit. CII6.;
1995. 301 ¢.; To xe. M., 1996,1997, 1999, 2001

Coipuix B'M. Teopus rocynapctsa M npaBa. YueSHHK 414 BY3oB. M,
1998. 512 ¢.; T0 ke. M., 2001, 2002,

Teopus rocynapcTsa ¥ npasa. Kype aexuuit /lloa pea. HU. Marty3oBa
u A.B. Manska, M., 1997. 672 c.; To xe. 2-¢ u31L., niepepad. ¥ sor. M. 2001,
776 ¢.; TO Xe. M., 2002.
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Tcopus rocyaapctsa u npaea. Kype nexuwii /TTox pex. M.H. MapueH-
k0. M., 1996. 475 c.; To xe. M., 1998, 1999; To ixie. Yuyebunk. 3-¢ u3a.,
pacuit. u gon. M., 2001. 624 c.; 1o xe. M., 2002.611 c.

Teopus rocynapcTea ¥ npasa. YueGrux /lox pea. B.K. Babacpa. M.,
1999. 592 ¢.; To sxe. M., 2001.

Teopus roCynapcTha ¥ Npasa. YueGHUK LA OpUIL. By30B 1 ¢ak. /Tlon
pea. B.M. Kopemsexoro, B [Tepepanosa. M., 1997. 570 c.; 10 xe. M,
1998,1999; 10 xe. 2-¢ H3A., U3M. 1 gom. M., 2002. 616 c.

Teopust rocyapctsa M npaea. Yue6uuk /lon pea. M.M. Pacconosa,
B.0O. Jlynuua, 5.C. D63eena. M., 2000. 640 c.

Teopw upasa u rocysapetsa /lTox pea. H.A. Karaesa u B.B. Jlasapesa.
Vipa, 1994.

Teopus npasa u rocysapetsa. Yuebuunk mist sysos /TJon pea. TI".H. Ma-
Hosa, M., 1995.336 c. ‘

Teopus npasa u rocyaapctsa. YueGuuk /Tlon pea. B.B. Jlasapesa. M.,
1996. 424 ¢.; To we. M., 1997. 424 ¢.; To *e. 2-€ w3/, ucpepab. 1 pon. M.,
2001. 576 c.; 1o xe. M., 2002.

Teopus upasa u rocyaapcrsa. YueGuuk o sysos /Tlon pexn. A.C. ITu-
soaxuna. M., 2005, 613 c.

Xponawox B.H. ‘Teopus rocynapersa 1 npasa. M., 1993; 1o xe. Vae6-
Hoe TocoGue uia Bysos /Tlox pex. B.I. Crpekozosa. 2-¢ u3a., nepepa. u
non. M., 1995. 384 c.; To xe. 2-e n3u. M., 1997-2002, 2004. 377 c.

Yepoanyes A.®@. Teopun rocysapcisa ¥ mpasa. YueOumk. M., 1999.
432 c.; 10 xe. M., 2001. 432 c.

Hsuamysn, ykasaHHB(C BRIINE, MHOT/IA 3HAYHTENLHO Pa3IMYAIOTCS MEXTY
cobofi 110 CreneHy 1OJIHOTLI TEOPeTUdEecKoro Marepuayia. B 1o ke Bpems
TIONYYHIN pacopOCcTpauelie 1 yucOHble ocobus, npeacrapnsonme coboi
CKaToe, KOHCIEKTURHOE M3JI0XEHHEe Kypca TEOpHH rocyhapeTBa 1 NpaBa — B
BHJC aMbOOMOB CXEM, KOHCIICKTOB JIEKLMH, OTBCTOB Ha 3K3aMEHAaLMOHHEIe
Bomnpockl i T. . CM., HalpEMep:

Anexcees C.C. Tocynaperso u npaso. HavamsHeli kype. M., 1993.176 c;
To xc. 3-e w3y, nepepad. v non. M., 1996.

babaes B.K., Rupanos B.M. O6uan teopus npasa. KpaTkas SHUHKIO-
neqns. H. Hosropoj, 1997.

Babaes B.K., Kapanos B.M, Toacmux B.A. Teopus npasa u rocygapcr-
Ba B cxeMax u onpenenenuax. Yuebuoe nocodbue. M., 1998. 256 c.

* lonosucmurosa A:f., Imumpues KO.A. Teoprs rocyapcTsa u 11pasa B
Tabnunax u cxemax. M., 2005. 256 c.

Tonosucmuxosa A.1., Jmumpues FO.A. Teopua rocynapcTsa i nipasa B

BOIIpOCax u oTBerax. M., 2004.
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Tpuzonuc D.I1. Teopus rocyaapctha M lpasa. Kype :teximin, ClI6.,
2002.317 c.

Lmumpyx B.H. Teopwsi rocymapcrsa v mpapa. YueGHoe nocobue.
Munck. 1998. 224 ¢.; 1o 3xe. MuHck, 1999, 2002.

XKepyzoe P.T. Teopua rocyuapctea 1 npaea. Yue6uoe noco6ue. Hah-
yuk, 1995.247 c.

Komapos C.A. Obas Teopus rocyapeTsa ¥ Ipasa B CXCMax M onpe-
nesnennax. M., 1998. 64 c¢.; to xe. M., 2001.

Manoro A.B. Ix3amMeH no Teopuu rocyxapctsa u 1paea: 100 oTBeTOR Ha
100 Bo3MOXHBIX BONPOCOB. Y4e6HO-MeTOA. nocobue. M., 1996. 128 c.

Manoko A.B. Teopus rocynapcrsa M fipaBa B BOMPOCAX M OTBETaXx.
YyeOno-meTon. nocobue. M., 1997; 1o xe. 3-¢ 3., nepepab. n non. M.,
1999. 272 ¢.; T0 xe. 4-¢ m3n., Oepepab. u gon. M., 2002. 298 c.

Mapuenko M H. Teopus rocyaapcrea u 1ipasa 8 BOTIPOCAX M OTBETaX.
YucbHoe nocobue. M., 2000. 192 c.; 1o xe. M., 2001. 192 ¢:

Hepcecany B.C. Teopns npasa 1 rocynapcrna. Kpatkue ydeGHbie Kyp-
Chl Jopu. Hayk. M., 2001. 262 c.

Ob6yxoe B.M. Teopus npasa u rocynapcrsa. 11lnan-koHCHEKT NEKUHOH-
noro xypea. . 1-2/MM3IIL. M., 1997-1998. 4. 1. 72, 83 c.

[Ipomacos B.H. Teopus npaga U rocyaapctsd. 11po6reMsl Teopun npa-
Ba M roCyJlapcTBaB: BOIPOCH M 0TBeTHL. M., 1999. 240 c.; o xe. 2-c m3n.,
nepepab. u pom. M., 2001. 346 c.; To xe. 2004.

Cemenoe B.H. Teopus rocyrnapcrsa u Iipasa. Bompocnl U OTBeTHI.
Vyebnoe nocodue. M., 2002. 352 c.

Temnos EH. Teopus rocyuapcrsa M mpasa. YvebHoe mocobme. M.,
2002. 238 ¢.; To xe. M., 2003. 320 c.

Tcopua rocynapctsa 1 mpasa: 100 k3aMeHaLMOHHBIX OTBETOB. JKC-
apecc-cnpaBouHnk. Pocros-#/11, 2002. 288 c.

Teopus rocynapcTea ¥ npasa (KAYEBBIC BOIIPOCHI, ONpenesNielus, CXe-
MB1). Yuebnoe nocobue /Toa pen. B.I1. Canbrnkora, P.A. Pomamosa. CI16.,
2002. 148 c.

Yepgontox B.H. Teopun rocyuapcisa u npasa. Yuebnoe nocodue. M.,
2000. 168 c.

Pan n3ganui copmeniaeT B cebe kauecTa yueOHOTO ¥ METOMMYECKOrO

nocodus. Cm.:
 Asapoe H M. Teopns rocysapcTsa M npasa. KOUCHEKTbI JICKUMA U Me-

TOAMUECKHE ykazanps. M., 1998. 144 c.; To xe. 2-e u3a. M., 2001. 144 c.

XKepyeog P.T. AKTHBHbIE TEXHONOTHH MPEHOUABAHMA M H3YHEHHA TEO-
pum rocynapersa v npaea. Hayuyto-metod. nocodue. M., 2000. 50 c.

HBanos A.A. CripaBOYHHK 1O TEOPUH rOCYAapCTBa U 1TPasa: OCHOBHBIC
kareropuy ¥ noisitua. M., 2006. 510 c.
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Komapos C.A., Mawko 4.B. Teopus mcy:[apcma Y Tpana. f\paﬂ(md
yuebHuK Wi By30B. M., 1999. 448 c.; To xe. M., 2001. 440 c.

Kocuxos C.B., Temnos F.H. lipakrmc):vr no Kypey «Teopus rocynaper-
Ba 1 npasay. IIporpamMma Kypca «AKTyalibHbIC NPO6IEMBi TCOPHU rocynap-
cTBa U fpasay». M., 2006. §8 c.

Kysneyoe D.B.. Carenuxoe B.I7. Hayka o upase u rocyzaapctee. ClI6,,
1999.410c.

Kynanos BJL, Censxun M H. Teopns recygapeTBa ki npaBa. YuebHo-
MeTO/. Tlocobue. 2-e 3., uenp. U Aot Caparos, 1.99‘). 252 c.

Manvxo A.B. Teopus rocynapcrsa # npasa. (IlporpamMma, 3k3aMeHaun-
OHIJbIE BOLIPOCHL M OTBETHL, CIOBAPb, CXEMb, TUTEPATYP4). YucOHO-MCTOAWE.
nocobue. Caparos, 1999.232 c.

Mapuenxo M H. Tcopma rocvaapetsa W npasa. Yie@Ho-MeTod. noco-
6ne. M., 2001. 623 ¢.; o xe. M., 2002. 338 c.

Pymeinuna B.B., Knumenxo A.B. Teopusa rocyaapcTsa u npasa. Merto-
Jugeckoe nocobue. M., 2002. 320 ¢.

Hockonun B.B., Hockonunag O.B. Yi3ygenue TeOpMH rocyzapcrsa M
npasa B Beiciueit wikosie. YueGHoe nocodue. Mxesck, 1999.

Toncmux B.A. Hukumun A.B. Teopus rocyaapcrsa B Tipara. Ofvyaro-
pe TecThl. YueGro-meronnd. rocobuc. M., 2001, 111 c.

v Hecmnos H.JI AxTyanbHeie NpOONEMBl TeOPHM FOCYNIAPCTBa M Tpana
DIMCTEMONOTHSA TOCYIaPCTBA U TpaBa. ¥ 1ebroe nocobue. CII6, 2004. 63 c.

Kak BHIHO, 33 NOCNEIHBE NATHATUATE JIET 110 TEOPHH I'OCYNAapCTBA H
1IpaBa, KaK HYU MO KakoH IPYTof IOPIIHIecKod AUCIIHILIMHE, H3JAHO 3HAYH-
TENBHOE YUCAO YUeGHBIX Nocobui. B ckopoM BpeMend MOKHO 1IPSABHACTL
AHCKYCCHH 110 TIOBOLY COBEPINEHCTBORAHMA COJEpXaHHt ydcOHOIrO Kvpea
TEOPHH FOCYAapcTBa M NpaBa'. [Ipy HTOM CleIyeT YIHTHIBATE Kak OTeyccT-
BEHHbIC JOPEBOMFOLUOHHBIC TPAAULMHI (CM. W3/1aHHA, YKa3aHEke BHIIIE), TaK
M 3apy0exuelit ombiT. O nocneaneM gaer npeacTasaenme pabora panuys-
ckoro yaenoro XK.-Ji. bepxens. (bepowers K-/ O0nias Teopns npasa.
Nep. ¢ dp. /Mon obm. pen. B.M Hanusenko. M., 2000. 576 ¢.).

Mzpansl yuehHuple nocobus, mpeactapisiomue coboli «apezeHme» B
Kypc TeOpHH 1para u rocyaapcrsa. CM.:

' Cu. oy 13 neprhix nyGmkapit: ebos A.J7 Hosoe nokosierye y4eGHHKOB 110 TEOPUM
rocyaapersa u upasa /T ocysaperso # npaso. 1997, MNe 4. C. 63-69. Cu. rasore: Mapnmwiuaun
O.B. O xouuermuys yueGHuKa 110 TEOPHM FoCyAapetisa 1 nipasa // ocyaperso v mparo. 2002,
Ne 8. C. 59-67; O6 yueOHMEX 1 1uTepaType 1o Kypey «Teopus rocyapeTsa W npapay
/TocyapeTse # npaso. TEOPHS, HCTOPHS, COBPEMEHHOCTh. YuebHo-Meron. nocodue /floa
obm. pea. E.A. Tlesuonoii. Pocros-w/Il, 2001. C. 8-23; [Tempoea JIB. O ecrecrperyoM u
NO3UTHRHOM Dpase. Kpunmieckue saMeTii no itosony yuedsusa C.C. Axexceesa. /1 ocy-
JapctBo u 1paso. 1995 Ne 2. C. 32-41.
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Hepcecany B.C. KOpucnipyncHuns. Baenetne B kype ofitiedi Teopuu
11paBa W rocysapctsa. lns wopua. By3o8 u dak. M., 1998. 288 ¢.; 10 xe. M.,
1999. 288 c.

Yemeaeprnun B.A. TlonaTus mpasa H rocynapctsa. Beeaeuuc s KYpC 1¢o-
pHH npasa u rocyuapcrsa. M., 1997. 120 c.

HYemgeprun B.A. Brenene B Kype obueii Tcopuy npasa u rocyapeT-
Ba. YuebHoe nocobue. M., 2003. 204 c.

Cama vzena ¢ «RReCHMEM» HYXJAeTCH, OQHAKO, B LanbHERLCH 11popa-
6otke. ONLIT NpencaaBanusa TEOPMH FOCYAApCTBa W [IPUB4 MOKA3LIBAET, YTO
OITHMANILHBIM BBEIEHHEM B TEOPETUYECKME IPOOIIEMBI FOPUCTIPY AEHLIMK MOT-
A4 GBI OCITy ) HTb TPeSYIole YOPUAMIECKON OICHKH WX Pa3peliciiu KOH-
KPETHbIE XH3UEHIDIE CHTyal. HMEHHO Tako# 1o/xon 6l MCHONL30BaH B
cBOe Bpema B yuebuuke o pesaxumeit C.C. Anexceesa (M., 1985). C ananu-
33 NPaKTHYECKUX CUTYAIMMA B y4eOHMKE HauMHANOCh OOJILIIMHCTRO rI1aB.

B atoit cBa3M XoTenock 651 06paTHTE BHMManKe Ha paboTy C.C. AJlek-
ceeBa. (Auexceee C.C. IlpaBo: azGyka — Teopus — punocopna. OneiT KoM-
IUIEKCHOI'O uccaenoBanua. M., 1999. 712 c.). ABTOp mpewiaracr KoMILIeKc-
HOE McoiicnioBaHre Npasa ONHO HaAYMHAETCs ¢ aHanu33 KOHKPCTHBIX CHTYa-
LHH, HOPM, 3aKOHOB, AEATENLHOCTH CYASONBIX M MHBIX IOPUIMHMECKHX Yupe-
KOCHHH — IOPMAMUECKHX peaiiit, C KOTOPHIMH CTANKHBACTCH B CROCH Mpak-
THYECKOH M»M3AM YesoBek (a3byka npasa). Jance, npaBo paccMarpHBacIcs
KaK 0cob0¢ CI0XHOE CoLMansHoe 00pa3oBanie, UMEIONEE CBOKO LIPHPOXY K
JIOTMKY (TEOpUS 1PABa), U jallee — KaK ABJIEHME MMPO3IaHUecKoro MopAnKa,
OIHO W13 Hayall W NPOABJIEHUM >KM3HH PaIyMHEIX CyIlects ((punocodms npa-
Ba). DTO OpUTHHANLHOE MIA HaleH FOPUAMYECKOM JNNTepaTypsl HM3daHue
PacCHHTaHO M Ha UCIIOJL3OBaHME B y4eOHOM Mporecce.

3aMeTHbIM COOBITHEM CTaJl0 M3/JaHUE aKaJCMIYCCKOIO Kypca olLuei
TEOPHH IrocyapcTBa ¥ NPaBa, peKOMEHIOBAHHOIO B Ka4eCTBE YdeOHMKa JUIA
CTyJSHTOB HOpHUAMYCCKWX By30B. (OOIlas TeopHa TOCyJapcrea M Npasa.
AxaneMuueckiii Kype. B 2 1. /Ots. pea. M.H. Mapuenko. M., 1998; To xc.
B 3 1. 2-¢ u3a., nepepad. u gom. M., 2001).

B0306HOBII0CH H3laHHe y4eOHBIX Mocobuid 110 cnewiypey «IIpobnemsl
TEOPMHM rOCYAApCTBA M UpaBay, YATAEMOMY Ha CTapIIHX KypcaX KpUIHMYE-
CKMX BY30B. CM.:

A69ynaee M.H., Komapoe C.A. TIpobieMsI TCOPUH rOCYAapeTda M Lpa-
Ba. Yue6nuk. CI16., 2003. 576 c.

Tonoeucmuxosa A.H., Imurpues 10.A. Tlpo6ieMel TeopuH rocynaper-
Ba ¥ npapa. YueGauk. M., 2005. 832 ¢.

Mapueriko M H TipoGnembl TeOpuM rocyiapctsa W npapa. Y4eOHHK.
M., 2001. 756 c.; To xe. M., 2005. 768 c.
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[poGiuemsr 06LUeH TEOPMH MPaBa W rocyNapcTha. YYeOHHMK JUIS BY3OB
/Mox 06m1,. Pea. B.C. Hepcecsanna. M., 1999. 832 c; 10 xe. M., 2002. 832 c.

ITpobaembl TeopuH rocyAapcrsa U IpaBa. Yye6roe nocobue /Iox pen
M.H. Mapuenko. M., 1099. 504 c.; To xe. M., 2001, 2002. 656 c.

TpoGnemsl Teopud mpasa W rocyaapcrea. Kypc nexuwmit /Tlon pen.
B.I1. Canshukonsa. CI16., 1999.

Hapsay ¢ yue6Hoi nurepaTypoH clieflyeT OTMETHTL M 1IAy4HbIE H3Aa-
HHSl, OXBATBIBANLINE KPYI BOIIPOCOB, M3y9aeMEIX B yieOHOM Kypce TeopHM
rocynapctsa nipasa. [Ipexie BCero 3eCk HEOGXONMMO YKa3aTh HA YETLIPEX-
TOMHOE HCCleIoBalve (K COXATEHUIO, B CHIY JABHOCTH MHOI'ME COIEPXa-
HMeCs taM MNOJOKEHU VTPATWIM CBOIO AKTyanbHOCTh M HAYUHYKO UCH-
Hoctb). (MapkcHercko-sieHHHECKas obulas Teopua rocy/1apcTea M npapa. T.
1-4. M., 1970-1973. T. . OcHOBHblE HMHCTUTYIBI U noHaATHA. 1970;
T. 2. Hctopudeckue Thnbl rocynapersa M npasa. 1971; T. 3. Coumanncruve-
ckoe rocyaapcteo. 1972; T. 4. Coumnanucru4eckoe 1pago. 1973.

Oco6010 BHMMAHHA 3aCYMCHBAIOT XPECTOMATHH, KaK Pa3HOBUIHOCTH
y4e6HOM nuTEpaTyphl 10 TEOPMU rocynapcTsa W npaea. [loabopku TekcTos,
NPUHAUIEKAINKX BBUIAOITHMCA MBICANTENAM, oborawarT y4cObHBIH 11po-
riecc. XpecToMaTHsl, cofiepxalilas, B OCHOBHOM, (parMeHTsl U3 fipousBeie-
HMI IOPEBOMIOIMOHHBIX POCCUIICKMX YYeHbIX, nosasBmwiacs B 1998 romy.
(Xponanox B.H. Teopust rocynapctpa ¥ npana. XpectoMaTus. YuebHoe no-
codue /Iloa pen. T.H. Paavko. M., 1998. 937 ¢.).

ABTOpaMY HaCTOAINEro y4eOIIMKa MOIrOTOBJIEHA JBYXTOMHAs XPecTo-
MaTus O TEOPHU TOCYAapeTha W fpaba. (Teopus rocymapcrsa u npasa. Xpe-
croMarus. B 2 1. /ABT.-coct. B.B. Jlazapes, C.B. Jluneus. M., 2001. 620, 604
¢. Cm. peuctsun: Bapanos B.M. O «XpecToMaTHiIbIX MCTHHAX» TeopHm
roCyapcTBa M mpara //I'ocynaperso u npaso. 2002. Ne 8. C. 109-111; CrI-
peix B.M //lIpasosenenne. 2002. Ne 2. C. 260-262; Meyaes 5. K. //ITpaBoBas
NONHTHKA U 1IpaBoBast xku3ne. 2002. Ne 2 (7). C. 219-220).

Xpectomatns BkmodaeT Gomee 400 (parMEHTOR MPOM3BENCHUI M3-
BCCTHBIX (PIIIOCO(OB, NMONHTHUCCKHX MBICIMTENCH M IOPUCTOB PasHLIX Bpe-
MCH U HAPOMOB, pacfpe/ieCHHBIX B COOTBETCTBUU C KIFOYEBBIMH TEOPETH-
UECKHUMH TIpobaemam 110 28 TeMaM. B yueOlHKe Taloke W310MKEHIE MHOTHX
BONIDOCOB CBA3KIBAETCH C MATEPHAIOM XPECTOMATHH, YTO NO3BONAET Mpes-
JOKHUTL HOBYHO KOHLCIHLMK ITPEIONABAHUA Kypca TEOPHM TrOCyIapcTpa
Tpaia.
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Tema 3. IPOVUCXOXKAEHUE ['0C YAAPCTBA U ITIPABA

§ 1. BoaunknoRenue rocyaapcrna

Henonek kak GHOMOrHaCCKME BHA CYMICCTRYCT Goslee JIBYX MILUTHOHOB
seT. Ilpumepro 40 ThicAY JIeT 1a3a NOABUICH Npesiok COBPEMEHHOIO 4eNo-
BCKZ — KPOMAHBOUCKHHA 4eioBek. (Camule MepBbiC roCyRapcrsa BO3IHMKIM
OKOJIO IIATH TBICAY JICT Ha3all, Ha pyGexke YCTHEPTOro M TPEThCIO ThiCHyeTe-
TUH 10 naweif 3psl. Takum obpazom, I'OCYNapCTREHHOCTE — OTHOCHTEJIBHO
HelaBHee H3iobperenue yenopeuectsa. AGCONHOTHO Gonbuiyto YacTh cBOeit
CO3HATEJILHOW ~ MCTOPMM  4eNOBCK  KWI  BHE  TOCYHapCTBEHIIO-
OpraHM30RAHHOIO OOLIECTBA.

Honroe BpeMs MO/ KHIM POAOBRIMA obuMHaMy. PonoBas obuluHa
00beIMNANIA HECKONLKO [IOKONEHMH POACTBEHHHMKOB, BEyILMX COBMECTHYIO
XO3AHCTBEHHYIO UEATENBHOCTh M OGNANAIOLMX OBLMM HMYHIECTBOM. JKO-
HOMHKa 11€PBOOBITHOOOMIMHHOIO CTPOsSl XapPaKTEPHUIOBANIACH KAK IKOHOMMKA
NpHCcHanBalowan. JIroan 3aHUManMch COGHPATENLCTBOM, OXOTOHW, pPhiGHOM
JIOBJIEH, T. €. MPUCBAMBATH NOTOBBI MPHPOAHLINA MPOAYKT, NPAKTHYECKH He
OPI2HHU3YA KaKyt0-HMO0 NPOH3BOACTBCHHYIO NEATENLHOCTD.

Kaxnoe obuecTso mpennonaraer onpeaeseHHyl0 cTeNeHs Opralmso-
BaHHOCTH, YNOPANOUEHHOCTH, 6€3 3TOro OHO MPOCTO HE CMOXKET CYINECT-
BoBaTh. [To3romy B moGoM obmecTse MMEWTCH PEryNATHBHEIE CHCTEMBI,
BBIPXAIOLIMECH B HAIMYHM BJACTEOTHOIIEHMHA. YnpasiicHue B LCPBOOBIT-
HOM 0OILECTBC XapaKTepPU3YCTCH CYIUECTBOBAHUEM UHCMUMYMOE 0buecm-
seHnod énacmu, obilee coOpaHHe YICHOB poja, Ha KOTOPOM peCIUATMCE
Haubosiee BaKHBIC BONPOCHI; CTAPEHILMHBl M BOCHAYANBHHKH, KOTOPBLIMH
CTAHOBHJIUCh HANbOJIEE ONLITHBIE, ABTOPUTETHLIE COLIEMEHHHUKH; Ha foliec
11031He# CTafIMU pa3sBUTHA POSOTUIEMCHHOTO CTPOS — 3TO IUIEMEHHBIE BOX-
I, COBETHl cTapeiillMH, BoeHaYanbHUKOB. B mepsoduiTHOM o6mecTse He
6b110 MONEH, KOTOPBIE, 3aHUMAas OMPENEC/IEHHbIE JIODKIIOCTH, NpodeccHo-
HaBHO OCYLUECTBJSIM Obl YHpaBieH4ecke GYHKUMH, He OblI0 0c000H
my6nMaHOIE BnacTu.

Ileppo6hiTHOE 061IECTRO, Ha3zUpylolleecs Ha IPUCBaUBalOllei SKOHO-
MHKe, — 3TO OOMIECTBO OTHOCHTEJbLHO ONHOPOAHOE, JIOAM Pa3dIHYATHChL
JIMLIB 110 BO3PACTY, 110Ny, PONOBOH M MIEMCHHOH NPUMHALIEXHOCTH, PEJU-
FMO3HBIM BCDOBaHUAM. YnpaBncHueckue QYHKUHH (pelyIMpoBagHE BUYT-
PEHHMX OTHOIUCHMH, OXpaHa NOPAKA, 3aUMTa OT BPaloB) B TakoM oflue-
CTBE B LICJIOM MOLJY OCYIIECTBIATBCS KOJUIEKTHBHBIMM YCHIIHAME 4/IEHOB
pona 6e3 cozgalMi CNETHAIBHBIX OPraHOB. THICAYENCTUAMH 11epBOCEITHOE
OBLIECTBO CYLIECTBCHHO HE MEHANOCh, OCTABATHCL B TOM KC BH/IE H MH-
CTHTYThi YIIPaB;IEHHA. _

11lpouecc BO3HUKHOBEHHUA roCy IdPCTBCHHOCTH CBA3LIBAETCA C TaK Ha3bl-
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BAaCMOI HeonumuyecKoi peaomouueﬁ' . OTim nouATHeM 0003HavaeTCa hepe-
X00 OM NPUCGUUEANOETl K NPOUIB0OAUeH JKOHOMuUKE, T. €. OT cobupares-
CTBA, 0XOTbI, PHIGHOM JIOBIM K 3CMIE/CIHMIO, CKOTOBOACTBY, K UHPOKOMY
P@3BUTHIO IPOM3BO/CTEA METAILTUYECKHX, KEPAMHHIECKIX H APYIHX H3ACHIH.
HeonuTmueckas peBoMOLMA Hadanach, Opumepuo, 10-12 ThICTd 1€T TOMY
Ha3al M PACTAIYJIACEH 11a HECKONLKO THICHYEIETHH. VnotpebacHue TepMuHa
«PEBOITIONMAY IACCH BIIOJHE YMCCTHO, TIOCKOIIbKY 3TOT IPOLECC KOPEHIHIM
0Gpa3oM M3MCHKI HE TOIBKO JKOHOMHUECKYO, HO M BCE OCTAIbHBIC coepbl
JKH3HH 4CII0BEYCCKOro 0bIecTsa.

B pesynbTaTe mepexona K NpOM3BOAsIeil SKOHOMUKE -~ PasBHTHA 06-
UIeCTBa, HAKOMICIHS OOTIECTBEHHOTO GOraTCTBa, pOcTa HC/IEHHOCTH Hace-
AeHus -~ OpousonuUia Goiee riydokas auddepedunalba 00WIeCTBd, YCIOXK-
HUNMCh COIMATLHBIE CBA3YM Mexny JuodsMu. Taxoe ycnoxuenue colmank-
110§t XKM3HH OOBEKTHBHO II0TPEGOBANO PCOPraHM3alldM YIIPABNEHHS 00mIeCT-
BoM. ITOSHIUIMCH CHCLALIBHBIC, JODKHOCTHBIC JMIA, Opraibi, KOTOpbIE
OCYITECTRIANM TONBKO YIpamieHdeCkue QYHKUMA — PYKOBOACTRO OINpejie-
JeHHO# chepoit oblecTsedoil k13K (c60p HATOTOB, CIPOUTENBCTEO 06~
HIGCTBCHHBIX COOPYACHUH W T. [.), kapaTelhilylo M BOCHHYIO TOJMTHKY.
[locTencHHo CGHOPMUPOBAICA rOCYIAaPCTBEHHBIN anmnapaTr U CTAIO BO3MOM-~
HBIM [OBOPITS 00 0co60i nybauHOU racmu, BRIAETUBLIEHCA W3 00mEecTRa.

Takum 06pazoM, rocyaapcTBo BO3ZHHKIO Kak pesysbTaT eCTECTREHHOIO
pa3BHTHA NepBOGLITHOTO OGILECTBA, PA3BUTHA, IPEKIE BCCTO, IKOHOMHYeE-
CKOro, KOTopoe 00YCIIOBIHBAET U 3BOMOIDDO, MpeobpazosaHue APYrux chep
XM3HH 00LIecTBA.

Bomnpoc ¢ NPOHCXOXJIEHUH [OCYNapPCTBEHHOCTH — OUMH K3 JMCKYCCU-
OHHBIX B lopHauyecko Hayke. CYIECTBYIOT MHOTOYUCICHHBIC KOHLCTILIMA,
H0-pa3HOMY OOBACHAIOWIME TIOSBJIEHME IocymapcTs’. Manoxenwas Bhinre
‘TCOPUA UMCHYETCH HCTOPHKO-MATepHATMCTHYECKOMN, 1IOCKONIEKY OHa OCHO-
RaHa HE Ha PacCY)XICHUAX, d, NTPEXKJIE BCEro, Ha HAYYHBIX JaHHBIX O PajBH-
THH YCJIOBCYECKOTO 00LILeCTRA.

Cnegyer HMMeTh B BWIY, 4YT0 H B paMkaX HCTOPHKO-
MaTCpHATMCTHIECKOH KOHIENMUMH HET €JMHCTBA MHCHHH MO pa3iHYIbIM
aCIECKTaM TIPOMCXOAUIEHMSA TOCYJApPCTBEHHOCTH, IIOCKOJIBKY M3ydaeMhle
NpoIlecchl NPOUCXOOWIN NOCTATOYHO JABHO W HET MONHOM YBEepeHHOCTH B
aIeKBaTHOCTH MX TCOPETWYCCKOI'0 MOACTUPOBaHHA.

B 1999 r. mosmmiiack crieunasHas pabota no npobrneMam NPOUCXOX-

" «Heonum» - HOBBINA KAMCHHBII Bek. Hamioe nowsitne B HayKy BBen arimiickuii apxeo-
nor T. Yaibyt 8 cepeyune XX B., XapakTeprrys TOT MPUHUMIHAILHLIA Ka4eCTBCHHBIA
licpesopar, KOTODHIH MPUM3OINEN BO BeeX chepax UK YCI0BEICCTRA.

Toapobuee cM.: Pmgenadze I.B., Caudos A.X., Abdvwiaes E.B. Quepku 1o HCTOpYY MR-
a1 JIpeariero Y36erncTaria: nocynapeTeeiHocTs M npaso. Tamkenr, 2000. C. 1243,
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HEHHs rOCYNApCTBCHHOCTH M npana'. I3 nocobmn v3noxeHsbl coBpeMcHibie
Npe/iCTaBelMg 00 HCTOPUHECKOM NPOLECCE BO3HHKHOBEHHS rocynapciba,
IPOAHANHINPOBAHSLI 3AKOHOMEPHOCTH BOHHKHOBEIHMA JPCBHCPYCCKOTO FOCY-
H3apCTBa, AAETCA XaPAKTEPUCTUKA Pasiti4UbIX TEOPUH O IIPOMCXOWIEHHH TOCY-
DapCTBEHHOCTH — UPPUTALMOHHOM, 1aTpPHapXaNbHOM, TECONOTHMECKOH, HACH-
JINA, PacoBOH, HHUECTHOMH (II0JI0BOI), CIIOPTHBHOM, NATPHMOUMAIBLHOM, opra-
HITYCCKOM, IKOHOMWYECKOH, KNACCOBOM, NCMXOJOIMYCCKOH, LOIOBOPHOH M
uuddysrornoit. Kpome Toro, aBTopom npe/uiaraercs v co6CTBeHHas TeopHs
TIPOHCXOXACHHS FOCY1aPCTBEHHOCTH - TEOPHA ClicuManuialivu. B coorserct-
BHHM C HEid IOCYJApCTBO — 3TO pe3yJhTaT BOIHMKHOBEHUs, HapAMy CO crieLya-
nM3auMed B MPOM3BOACTBEHHOM cdiepe (IKOHOMUHYCCKON cheuuanHiaume,
HMEIOTCA B BUIY KPYIHbIC 00MECTBEHHbLIE PA3CICHUS TPYIIA), M CIIeLMal H3a-
IMH B cgrepe ylpaBicHueckoi (MOIUTHYECKOH crietMatisamn)’.

DopMHPOBaHHE TOCYJAPCTBA — IUTHTCIILHLIHA MPOLECC, KOTOPLI y pa3-
JIMYHBIX HAPOAOB MHUpa LIEJ PA3HLIMH ITyTAMH.

TlepBblii, «BoCmMo4HbUL RyMbY G03HUKHOGEHUA 20CY0apcmE, OCHOBAH-
HBI} Ha TaK Ha3bIBAEMOM Q3UAMCKOM CHOcobe npouisnd cmed, KOTAA: OCHOBY
3KOHOMMKM COCTaB)ISAN0 HPPUTALIMOHHOE 3EMIIEHE/ING; 3EMNA K HPPHIAUHOH-
HBIE COODY>KEHMA SBJIAUIMCh COOCTBEHHOCTLIO IOCYJAPCTBA; MEPBHMHOM
fAqeitkoit obmecTsa 6p11a 3emuenebueckad 00IIKMHA; HEOOX0AMMOCTh MOOU-
JM3alii GONBIIMX Mace HaCeNeHHs Bhbi3BaNla K 3KH3HY CNON mpodeccuo-
HANbHLIX YNIPABNENIIEB.

A3natckuit cnocod Npou3BOACTBA ObLT PacpOCIPaHeH € 5 ThIC. JIO H. 3.
no | B. H. 3. B CTpasax, PacHoOJIOKEHHBIX B NOTMHAX KPYOHbLIX pek: Erunre,
Basunoue, Kurae, Unnpm.

Bropoii, «eeponeiickuti nyme» zocyoapcmeoobpaoseanusn, MMen MeCTO Ha
TepputoprH Epormsi ¢ V B. 10 IL 3. o LI B. H. 5., B ApeBHEIPEYECKHX LIOJIHCAaX U
Pumckoii ymriepud. B HUX 0CHOBHBIM (hakropoM BBICTYIMWI NPOLECC COLMATBHO-
HAMYLICCTBCHHOIO pacciioeHus obllectsa (I1pouecc Kiaccoo0pa3oBaHus), Bbl-
3BaHHbIT POPMHUPOBAHMEM YACTHOH COOCIBEHHOCTU. DTOT My 1h BO3HWKHOBEHM
rocy/1apcTh NoPo6HO ormicaH B pabote . Durensca «[Iponcxoxaenue ceMeH,
YacTHOM cOOCTBEHHOCTH U FOCYAapcTBay. B ocHoBy cboeii pabotsl ®. DHreime
TOJIOXWIT TPyl AMEPHKAHCKOI0 3THOrpatha, apXeoiiola 1 UCTOPHKA 1EpPBOOBIT-
Horo obuiectsa JI-I". Moprauda. 3aciyra SHressca cocToa He TOMbKO B CHCTe-
MaTH3alMM BIrAI0B Moprana ¥ HEKOTOpPBIX APYTHX 3THOTPadoB Ha 11cpBOOLIT-
Hoe 061LecTBO, HO M B YTBEPHUCHUH MAaTEPUANUCTUIECKOTO, B TOM YUCile Kiac-
COBOI'O, IIO/IXOJIE K TOABNEHMO YACTHOM COOCTBCHHOCTH H TOCYHapCTBa.

' Cm.: Kawarnuna TB. Tlpoucxoxaesme rocyapcisa i ipasa. Cospemeinibic TPaKIORKH v
HOBBIC MOIXOMILL.. Yuebiioe nocobue. M., 1999.335 c.
? [ToapoGree em.: Kawaruna T.8. Y. cou. C. 95-103, 170-176. O pavimibix TCOpUsX Mpo-
MCXOKICHMA 10Cy/JAPCTREHHOCTH CM. Taroke: Teopii 1ocy/1apcina i rpasa. XpecioMatva. B 2
1. T. 1. C. 94-150.
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Hajo 3HaTh O HEJOCTATKaX 3TOH paboTel, YaCTh KOTOPbIX BhITEKANA U3
omnbox JL-I. Moprana. Tak, caMa NepHOAHM3aLMA NEPBOOLITHOM HCTODHH
MMeJ1a MCKYCCTBEHHBIN, CXeMaTHUHBIH XapakTep, XOTA HEKOTOpLie JOTaiK{
GbUTH MOATBEPHAEHB! JALHEALMM pa3sBUTHEM Haykd B XX B. DHresbc MH-
can Bered 3a MopraHoM O pa3sBHTHH Y€TOBEYECTBA Yepe3 CTYIEHH AUKOCTH
¥ BapBapCTBa K LMBIIM3ALMH, CBA3BIBAS AUKOCTH C IPUCBAMBAIOLIMM XO3AH-
CTBOM, BapBapCTBO — C IPOM3BOAAIIMM, 2 LMBIIM3ALIIO — C MPOMBILLIEHHO-
cThto. CoBpeMeHHas NepHOIN3aLMA OTHIOAb HE CBA3LIBAET 3TO C PaCLBETOM
NPOM3BOJALIEN JKOHOMHUKH — CTAHORICHMEM 3eMIiiele/bieckux oflecTs,
PaHHEKJIACCOBLIX I OCYapcCTB.

I'maBHas omuOka . JHrenbca 3aKIIOYAETCA B TOM, YTO YHUKAIBHOMY
MPOLECCY BOSHUKHOBEHHA rOCYJapPCTBEHHOCTH Y TPEKOB H PUMIISH — Paino-
MEHIIO POJIOBOTO CTPOSA U NOSABJIEHIO paboBIaneHus — GLUI0 MPUAAHO YHH-
BEpCANLHOE 3HAYEHUE, N PaboBIIae/IbueCKOe NOCYAapcTBO OBLIO IPH3HAHO
NepBUYHON POPMOIi rocynapcTea, MMeroLlei Bceobmui xapakrep.

OmMGOYHbI €r0 BRIBOJB! M O IPHPOJE rOCYAapCTBa ~ OT CHJIbL, CTOALIEH
Hal KJIaCCOM, NPUMHUPSIOLIEH HX, JO MALIMHBI, CO3AaHHOM rOCMOACTBYIO-
MM KJIaccoM LA NOAABNEHHA IKCILTyaTHPYEMOro K1acca, — a TaKkke BRIBO-
Ib! 0 ero cyapbe. OH yTRepkJal, 4To IIOCKOJBKY TocyAapcTBa He GhLIO IpH
NepeoOBLITHOM KOMMYHH3Me, NOCTONbKY OHO OyNET OTHpaBJieHO B My3eH,
KOIZIA YCTAHOBMTCA KOMMYHHUCTHYeCKoe 0611ecTso.

T.B. KawmanuHa, BeIIeNAS Taloke JBa criocoba NOABNEHHA roCyIapCTBa,
Ha3blBaeT «BOCTOYHLIN IyTb» KaK «rOCyHapCTBO-BJIACTb», a «eBPOMENCKHR
TyTh» — «FOCYIaPCTBO-COBCTBEHHOCTEY .

Ilpu BceM MHOroo6pasun GopM BOZHMKIIUX FOCYIApCTB, BCeM MM ObLTH
NPHCYINH HEKOTOPBIC YEPTHI, BECbMA CYLIECTBEHHO OT/IMYaBIINE HUX OT IICp-
BOOBITHOM OpraHu3aIWi o6LUEeCTBEHHON BIaCTU.

Bo-nepgoix, rocynapcTBO OCHOBBIBATIOCH Ha TEPPUMTOPUANLHOM OOLHOCTH
CBOMX IDAX(AaH WM MOJIAHHEIX. TEPPUTOPHA NpefonpenesseT IPOoCTpaHCT-
BEHHBIC IPaHMLb], OTAENMIOLUIME OJHO FOCYARPCTBO OT APYTOr0, NOPSIOK (op-
MHPOBaHHA M CTPYKTYPY OPraHOB TIOCYyIapCTBa, MX 3afadyd U (YHKUMM.
CnemyeT DOMI4EPKHYTh, YTO MPU3IHAKOM roCyAapcTBa ARLIETCS HE TEPPUTOPHS
cama 1o cebe, a JelieHie HaceNeH s 10 MECTY NPOXHBAHMA, YCTAHABJIHBAIO-
1ee NpUHALTEXHOCTE [PAaXIaH ONpeAelleHHOMY FOCYapCTBy.

Bo-emoperx, rocynapcteo ~ 310 ocobas opraHusalus 1yGiIMYHOMA Bia-
CTH K HOCHUT MOJIUTHYECKHIA XapaKrep.

[TonutHyeckas BnacTs B OTIHYHE OT OOILECTBEHHO BNACTH MEPBOOBITHO-
ro CTpOsi MPELCTABIIAET, B NEPBYIO OYEPE/b, KOPOPaTHBHBIE MHTEPECHI Olpe-
HeJeHHOW 4acTH COUMANbHOM TPYNIBI, Kiacca. Peamsauys NONTHTHYECKOM
RIIACTH OCYILECTRINETCS OCOBBIM annapaToM rocyNapCTBEHHBIX CIYXKallMX,

! Kawanuua T.B. Vxas. cou. C. 46-50.
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KOTOpEBIE OTAEJEHb OT O0LIecTBa M, GyQyYH He 3aHATBI HENOCPENCTBEHHO B
OOLIECTBEHHOM MPOM3BOJICTRE, TPOGECCHOHANBHO BHLIMONHSIOT YIIpaBieH4e-
ckye GYHKLHM, MONyyas 3a 3TO ICHe)KHOE BO3HArpaX IeHKe.

Obecnieyenne pelleHUi NONUTHYECKON BIACTH OCYILECTBIAETCA € 1O~
MOIIBIO CMELMAIBHO CO3NAHHOTO NMPHHYAMTENLHOrO anmapara: apMuH, 1o-
JIALMH, Pa3BE/IKY, TIOPbMBI U T. A.

B-mpemvux, nna comepaHud MHOIOYHMCIIEHHOTO annapara rocyaapcr-
BEHHBIX CJIYXQILUX, MPEACTABIUIONIET0 MONUTHYECKYIO BJIACTh, HEOBXOMH-
MBI HalOTH, COOpBI, pa3nu4HbIE 00IONKEHHS.

B—uemeepmwc, CYBEPEHHUTET, NPDUCYIIME MOCYIapCTBY BEPXOBEHCTBO Ha
CBOEl TeppUTOPHMH U HE3ABUCHMOCTD B MEXTYHAPOAHBIX OTHOIIEHUSX.

B-namuix, rocynapcTso He MOXeT CymiecTBOBaTh 6e3 mpasa. IIpaso
jopuaMYeckd oopMIIET roCyIapCTBEHHYIO BIIACTh M TEM CaMbIM JIENaeT ee
JIErMTHMHOM, OIpeneNsieT IOPUANYECKNE paMKH ¥ GOPMBI OCYIUECTBIEHUS
¢yHKIMi rocyaapcTsa.

Taxum 06pa3oM, HCXOAA U3 BBHIMIEUIIOKSHHOI0, MOXKHO CIENATh HEKO-
TOpble OOIIHe BBIBOIDI:

1. ocynaperBo cymiecTBOBano He Bcerma (TepBhie rOCYAapcTBEHHbIE
06pa3oBanus MOABWINCH OKOJIO 5 THIC. JIET Ha3all: [0 3TOr0 B TEYEHUE MOy~
TOpa MWUIMOHOB JIET CYIIECTBOBAN NIEPBOOLITHAS OpraHu3auKs 0011ecTBa).

2. locynapcTRO BO3HUKIIO KaK 3aKOHOMEPHbIH MPOILYKT OBIIECTBEHHOTO
PasBHTHA, B MEPBYI0 OUEPEIb M3 YCIOBUH U MOTPeOHOCTEll MaTepHansHONA 1
JyXOBHOM MU3HH.

3. TocynapcTso 0Opa3oBanochk Ha OMpPENE/EHHOM OTpe3Ke BPEMEHH B
XoJle JUTMTENLHOro HCTOpHUYeckoro mpoliecca. K cBoeMy pacusety rocynap-
CTBEHHOCTH LA AOJIIMM ITyTeM OOpBOBI K IPOTHBOpEYMHL.

4. T'ocyapcTBO BO3HHKIIO [I0A RIMAHMEM LIeNnoro psaa daxropos. Ilpa-
9eM, MX pOJib HEOJMHAKOBA Y Pa3HbIX Haponos. CrefmyeT 0cobo momyepk-
HyTh, YTO MX MEPEUEHb HE MCUEPIBIBAETCSA UCKIOYMTENLHO IKOHOMHUECKH-
MH dakTopamu. Bce 3T0 CBHIETENBCTBYET O CIOXHOCTH MPOLECCA BOIHMK-
HOBEHHSA TOCYHApPCTBEHHOCTH.

5. Tlpouecc 0Gpa3oBaHuA roCYJapCTBa — ITO HE OAHOMOMEHTHBIH MpO-
niecc. OHO MOABJIAETCA HOCTENEHHO H HE paHee TOTO, MOKa GYIyT CO31aHbl
IS Hero HeoOXOIMMBble IPEANOCHUIKH. PasHble HapoAbl NPHXOIAT K rocy-
JAPCTBEHHOCTH B PAa3IHYHOE BPEMSA: OIHHM PaHbIUE, APYrue MO3IHEE, [O-
CKOJILKY HE Y BCEX OJIHHAKOBO CO3/AIOTCA HEOOXOAMMBIE MPEAIOCHLIKY 1A
_06pa30oBaHyA rocyIapcTBa.

6. OcHoBHble ¢aKTopsl TeHe3|uca TrocyNapcTBa B KOHKPETHO-
HCTOPHYECKMX YCJIOBHAX MDOABILAAH ce0s MMo-pasHOMY M HOMOJIHATHCH B
KaXIOM KOHKPETHOM CITyHae LeThIM PAAOM CIELU(UHECKHX OGCTOATENLCTB.

7. 'ocynapcTBO BO3HMKAET ¥ KOHCTPYHDPYETCA KaK IPeACTaBUTENBCTBO
OBIIeCTBEHHBIX MHTEPECOB, Kak CIIa, CTOAIAA Hal OBMIECTBOM, OHO Yke C
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CaMOro Ha4ana BBICTYNAEeT KaK CHCTEMAa OPraHM30BAHHOrO MOJHMTHYECKOIO
roCTIOICTBA OTHUX JIOXeH Haf ApYTAMH.

§ 2. Bo3HHKHOBeHHE NPaBa

[paBo, kak U rocyfapcTBo, CYIIECTBOBAIO HE BCEI/IA, U €r0 BOSHHKHO-
BEHHE TAKKE CBA3AHO C POM3OLICAIIMMH B 00IIECTBE HECKOIBKO TRICAYEINE-
THil TOMy Hasaj roBaIbHBIMM MPOLECCAMH, MOTYYMBIUNMM Ha3BAaHHE «HE-
ONMTHYECKOH PEBOMOLMM) — C [IEPEX0/IOM OT NPHCBaUBAIOLIEH K MPOHM3BO-
nAuielt 3KoHoMHUKe. 31ech CneayeT BCHOMHHMTh HEKOTODBIE XapaKTEpHCTHKH
(3KOHOMMYECKHE, COLMATBHBIE, YIPARNEHYECKHE) [1EPBOOLITHOrO obmectBa,
a TaloKe MPHYHHBI BO3HHKHOBEHHS rOCY 1apCTBEHHOCTH.

IIpaBnna, kKOTOPhIE PEryIMPOBAIM TIOBEJIEHHE JHoael B NIEPBOOHITHOM
o ILecTBe, BEIPAXKATUCE B 00BIYAsX, TPaAULUMAX, 06pAnax, Mudax. OHu ckna-
ILIBATHCE CAMONPOM3BOIBHO B TEYEHHE JUIHTENLHOrO BPeMEHH H ObLIH
NPOAMKTOBAHEl HEOGXOMHMMOCTEIO BRDKHBAHUA M BOCIIPOM3BOJCTBA YEIOBEKA
B XECTKHX NPHUPONHBIX YCIOBMAX. MHEIMM ClIOBaMH, MMENIH «ECTECTBEHHO-
NPUPOJIHYIO OCHOBYY.

ColuMansHEIe HOPMB! TIEPBOOBITHOrO ObIIeCTBa COXPAaHAINCH B CO3Ha-
HUM JHOJEH U IeACTBOBANU HE CTOJLKO B CHITy rapaHTHPOBaHHOCTH UX Ka-
KHMH-11M60 MPUHYAATENBHBIMH MEPaMH, CKOJIBKO B CHIy HX aBTODHTETa,
HPUBLIYKH, XKEJIAHUA NOCTYNIATh TakK, KaK MOCTYNMalT Bee. OGRIYHO HE RO3-
HHKAIO BONpOca 00 MX UCIOMHEHHMH WM HeucrnonHennH. CollManbHee HOp-
MBI IEPBOGEITHOrO 00UIECTBA MHOYA Ha3bIBAIOT MOHOHOpMamy, (T. €. edH-
HBIMH, HEpPAacwWICHEHHBIMH HOPMaMmH), NOCKONLKY OHM ABJIAJIHCH OJHOBpE-
MEHHO M 00ObIMasMU, B HOPMaMy MOPaH, U PEJIMTHO3HBIMH Ipe INHCAHHAMH.

IprMenss coBpeMeHHBIE KIaCCH(HKALMU NPaBOBBIX HOPM H CNIOCO00B
IPaBOBOTO peryJHpOBaHus OOLIECTBEHHBIX OTHOLUEHUH, HOPMBI NEPBOOLIT-
HOTo OOINECTBa TAlOKE MOXHO Pa3JeNIMTh Ha yCTAHABIUBAIOIIHNE ONpeeNeH-
HBlE MpaBWIa MOBENCHMS M HA MNpelyCMAaTpHUBAIOILUE OTBETCTBEHHOCTb 3a
HapyllleHUe JaHHBIX MpaBuil. B nepeoM cmydae colmanbHBEle HOPMBI 3arpe-
AKOT («HENB3A»), MO3BOJMIIOT («MOXKHO») WIH 00A3LIBAIOT («HEOOXOUMOY)
coBepLIaTh KaKUe-THOO MOCTYIKH. 3anpeThl CYIECTBOBA/IN, B OCHOBHOM, B
BUzte Taly.

Taby — smo cucmema 3anpemos Ha codepuiente onpedeneHubIx deticm-
euil (ynompebnenue kaxux-1ubo npedmMemos, NpouIHeceHnue clo& u m. n.),
Hapyuienue KOMopLIX NO CYegepHbiM NPeOCMABNEHUAM KAPAemcs Céepxvec-
mecmeennbimu cunamu. Taly pernamMeHTHpOBAIM BaKHEMIME CTOPOHBI
KU3HM yeoseka. CyllecTBOBaJ, HANPUMEP, 3aNpeT UHLIECTOB — GpakoB Me-
KTy KPOBHBIMH POACTBeHHMKaMM. Takke «3alpellanoch HapyliaTh pasje-
JleHne PYHKLMK B OBUIMHE MeX(Ty MYXKYMHAMH Y XEHLIMHAMHY, BIPOCHBIMH
M JeTbMH; 3anpemaince yOHACTBA, TeleCHbIe NMOBPEXAESHHA; KaHHHOAI3M,
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BOPOBCTBO... ¥ T. IT. JIo3BONIeHMA (MITH pa3perlieHus) Takke ONpPENeNsUId no-
BEJICHUC Y€NOBCKa MM 00beAMHEHHM JIFoIeif B IpyCcBanBaroLieii 3KOHOMHKe,
YKa3biBas, HalIpUMep, Ha BHAB! KUBOTHBIX M BDEMA OXOTbl Ha HUX, HA BU/IbI
pacTenn’i ¥ CPOKH UX c6opa... Ha NOJL30BAHME TOM WIHM HHOH TepPUTOpHE;,
VCTOYHHKAMH BOABL... M T. [I. [To3auTHBHOE CBS3LIBAHHE MMESIO CBOEH HENBIo
OPraHH30BaTh HEOOXOIUMOE MOBeAEHUE B IPOLIECCAX MPUTOTOBMEHHS ITHIIH,
CTPOMTENBCTBA MWIHIL, Pa3KHraHHA KOCTPOB M NOJNEPKAHUA OFHS, H3ro-
TORNCHUS OPYAWH, CPENCTB NEPEABIKEHMsA, Hanpumep, nonok».' K Hapyuu-
TEJAIM COLMANIbHBIX HOPM MEpBOGBITHOTO 061UECTBA MPUMEHSINCE CYPOBBIE
MepB! HaKa3aHus — O6LIECTBEHHOE NOPHUIaHHe, M3rHAHUe U3 OOWIMHEI, HAHe-
CEHHE TEJIECHOTO TOBPEMIEHM, CMEPTHAA Ka3Hb,

CoumansHele HOPMBI, KaK M MHCTHTYTHI BIACTH M YTIpABIIEHMA, EPBO-
6brTHOrO OO6mIecTRa  OBINMM OCHOBaHBI Ha NPUCBAMBAOLUEH IKOHOMHKE, OHM
obecreynBaIK BOCIPOM3BOACTBO OOILECTBEHHOMN JKU3HU TIPH JAHHBIX 3KOHO-
Mu9ecKuX ycnoBusX. «Takum o6pa3’oM, Ha TEOPETHUECKOM YPOBHE CIEHyeT
BBIZCNATh He TOJIbKO HAaJMYHE B MCTOPUMECKOM Pa3BHTHM HeOBEYeCTBa OBYX
€nocobor x03AHCTBOBAHUA — NPHCBAMBAIOILEH U NPOM3BOJALLEN IKOHOMMKH,
HO H HAIHYUE IBYX NMPMHLUMNMAIEHO OTIMIHLIX CHCTEM pery/lUpoBaHWA, pH-
BA33HHBIX Y€TKO K CYLIHOCTH, 3KOHOMUYECKHM M 3KOJIOTHYECKHM XapaKTepu-
CTHKaM 3THX CnocoBOB XO3AMCTBOBAHUS, KO BCEMY KOMILIEKCY MaTepHalb-
HBIX, COLMATLHBIX M XYXOBHBIX OTHOMIEHH, CYIIECTBOBABIIHX B HUX» .

ITocTenenso B mporecce Mepexoia OT NPHCBaNBAONIEH 3KOHOMMKH K
NIPOM3BOJAINEH, ¢ ycnoxHeHMeM o6miecTBa, ¢ nosBiIeHHeM IMy6nyyHOM Bra-
CTH TO/iBepracTCs M3MEHEHNAM M HOpMaTHBHas cHCTeMa. Bo3HMKaeT mpaso
— CHCTeMa HOpM, KOTOpas KaYecTBEHHO OTIMYAETCA OT NPaBWI, PEryJH-
PYIOLIMX MOBeNeHUE Mofei B repaobeitHoM obwecTse. IIpexcae Beero, He-
06xonyMMo ykasaTh Ha Te NpPM3HAKH MpaBa, KOTODLIE XapaKTEPU3YIOT €ro
CBA3B € rocyapcTsoM. [IpaBo UMeeT MHbIe MPOLERYPEI CO3MaHHsA, MPUMEHe-
HHA W 3aiuThl. [IpaBoBble HOPMBI MCXOIAT Yxke OT NMyOGNM4HOW BAACTH M
(GUKCHPYIOTCA, KaK PABWIO, B MHUChMEHHOK (hopMe — B TEKCTaX HOPMATHB-
HBIX aKToB. IIpeAnMcaHus, YCTAHOBJIEHHBIS TOCYJapCTBOM, 0043aTebHEI K
HCIIONIHEHHIO, TIPH HEOOXOMMMOCTH X peaiH3alus obecreyHBaeTcs NPHHY-
IMTeNbHOM cuoft rocynapctba. HakoHell, 3Ha4YUTENbHBL ¥ COAEPIKATENBHBIC
OTJIMYMS MPABa OT COLMANBHBIX HOPM NepBOOBITHOrO 0BIIECTBa.

ITpaBOBEle HOPMBI HAMHOTO CIIOKHEe, MHOroobpasHee, Gorade u B Kave-
CTBEHHOM, ¥ B KOJIHYECTBEHHOM OTHOILNEHHWH, TIOCKOJILKY OHU PEryJHpYIOT
opranmsalmo cnoxso auddepeHuspoanHoro oBIeCTBa, OCHOBAHHOIO Ha
npovBBoAMed: - 3koHOMHKe. Takum obpasoM, caM MpOLECC BO3HUKIOBEHWS
TpaBa HOCHT 0OLEKTUBHBIN XapaKTep: ¢ pasBUTHEM U YCIIOXKHEHNEM OBIecTBa

! Benzepoa A.5. Teopus rocynapetsa i npasa. L 2, Teopin npasa. T. 1. M, 1996. C. 57, 58, 61.
2 Tam sce, C. 56.
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paBo NPHXOMT HA CMEHY MOHOHOpPMaM, peryJHPOBABIIMM NOBEIEHHE JIO-
Jeli B repBoOBITHOM oOILECTBE C MpUCBaHBAIOMEH KOHOMHKOM. «MoxHo
BOOGILE BBUETHTh TPH OCHOBHBIE aibl B pasBUTHH Npasa. [lepsas — daza
3apOKJIEHUs, OTHOCHTCA N0 TPeMMYILIECTBY K TeM ObLIecTBaM, rie IPOHCXo-
JMT JIMIL CT2HORNEHHE Mpom3BosumX GopM IKOHOMHKHM. Bropas ¢aza
3HaMeHyeT oOpMIEHHE JaHHOTO IUIACTa PEryNATHBHON CHCTEMEI B HEKYIO
cucTeMy TIpaBmi (HopM). OTa hala yBA3BIBAETCA C TAKUMH O6IeCTRAMH, TIE
HanMLO MosnHas mobeda pasnuyHbIX ¢opM MPOM3BOIAIICH SKOHOMMKH. U,
HaKoHell, TpeTba ¢a3a cBfA3aHa C rmcsmenﬂoﬁ koauHKaumeit mpapa B psage
PaHHMX [OCYHApCTBEHHBIX oGpasopaHmit» .

[lepBrie MpaBoBble NAMATHHKM NPEACTARLIOT cobofi cMech 3axperms-
IHIXCA ¥ TIOIEPKMBAEMBIX TOCYaPCTBOM 00bIYaEB, MPaBH, COMMBILHXCS K
TOMY BpEMEHH B IOPUIMHMECKON PAKTHKE OPraHoB My6myHoM BIacTu (hpeye-
denmos) 1 rOCY IapPCTBEHHBIX IIOCTAHOR/EHMH. B conepxaTebHOM IUIaHe 3/ech
CIEqyeT OTMETUTh OTCYTCTBUE HETKOIO JEJIeHWsA Npapa Ha OTPacid H Haxe
YETKOrO Pa3TMYEHUs NPABOBOrO M HEIPaBoBOro. «MOXHO BBELICIUTH JBa OC-
HOBHBIX MyTH pasBUTHA Npasa. TaM, rae rocMmoJCTBYIOMIEE MOJOXKEHHE 3aHHU-
MaeT rocyIapcrBeHHas COOCTBEHHOCTb, OCHOBHRIM HCTOYHMKOM, CITOCOOOM
(MKCalMH NPABOBBIX HOPM CTAHOBATCS, Kak MPaBHIIO, COOPHIIH HPABCTBEHHO-
pemrnosHeX nonoxernit (IToygerme IITaxorena — B JIpesneM Ermrre, 3ako-
Hel Many — B Mupuu, KopaH — B MycyTEMaHCKUX CTpaHax M T. IL). B obmectse
e, OCHOBAaHHOM Ha YaCTHOM COOCTBEHHOCTH, koTopas 00YCJIOBIMBAIa HEoO-
XOMMOCTH PaBEHCTBA NpaB COOCTBEHHVKOB, Pa3BUBANOCH, KaK MPaBUIIO, Gonee
obumpHoe, oTHyarolieecs 6oee BEICOKOM CTeNeHpI0 (hOpMaTH3alMM 1 oTIpe-
JENCHHOCTH 3aKOHONATENLCTBO, H IIPEXKAE BCETO IPAKIAHCKOE, PETYIIMpYIOLee
Gollee CTIONHYIO CHCTEMY UMYIECTBEHHRBIX OGLIECTREHHEIX OTHOLIEHHI .

HoctarouHo noapobHo u OPHIMHANLHO MPOLECC BOSHUKHOBEHHS NIpaBa
m3n0%keH B pabotax A.B. Berreposa®.

Paaniunbie acmexTel Mpo6IeMs! MPOUCXOKIEHUA [OCYNaPCTBEHHOCTH H
npaBa HallUIX CBOE CUCTEMATHYECKoe MaoxeHue B khvre T.B. Kamarusoii!
B Heif naHa XapakTepHCTMKA HOPMATHUBHOMN PEryJIAliM B epBOGLITHOM 06LIe-
CTBE, 3aKOHOMEPHOCTEH MCTOPHYECKOTO NPOLIECCa BOSHUKHOBEHUA W Pa3BUTHA
MpaBa. AHATM3UPYIOTCA PAliMYHEIE TEOPHH NPOHCXOXIEHHA Npasa (NPHMH-
PHTeNIbHAA, PErYIATHBHAA, TEOJOTHYECKAS, TEOPHs CTECTBEHHOIO MpaBa, Hc-
TOpHYeCKas U MApPKCHCTCKan). Takoke, Kak H B CBA3M C MpOGNEMOi BOZHUK-
HOBEHHA IOCYNapCTBEHHOCTH, IS BbLABJIECHHS OCHOBHBIX 32KOHOMEpHOCTeH

3

lBrm.aepoaAB VYxas. cou. C. 68.

2 O6uwan Teopit fpasa 1 rocyaapersa. Vet /Tlon pen. B.B. Jlasapesa. 2-e uan., nepepa6. u
fon. M., 1996. C. 66.

CM Hanpumep: Benzepoe A.5. Teopus rocyapersa u npasa. YueGume M., 1998. C. 58-84.
¢ Kewarwuna T8, lpoucxoxnerme rocymapcrsa i npasa. CoBPEMEHHEIC TPAKTOBIH M HOBbIE
nomxompl. Yuebroe nocobue. M., 1999. 335 ¢.
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npolecca BO3SHUKHOBEHHA NpaBa aBTOPGM INIPEUTATaeTCA TEOPHUA CHeLMa-
nu3aumy'.

IIpencTapiseT HHTEPEC U TEOPETHUYECKOE OCMBICIIEHHE poLiecca UCTo-
PHHECKOro pa3BUTHA papa. Kak B TEOpHH rocynapcTsa, B TeOpUM fpapa
TOBOPAT 06 HCTOPHYECKOM Pa3BUTHM 3TOTO COLMATBLHONO SBIEHHS, HCTIOND-
3yeTcs kaTeropua «MCTOPUMECKHI T pasay. IIpH KCCieqoBaHUM MpoLiec-
€a pa3BUTHA NPaBa TakoKe BOIMOXHO MpHMeHeHue HOPMAMOHHOIO U LIMBHU-
JIM3ALMOHHOr0 NOAX0A0B°. B mepeoM ciydae, aioT XapaKTepUCTHKY pabo-
BIIaJIENBYECKOMY, PeofanbHOMY, GYPKYa3HOMY M COUMANUCTUYECKOMY Mpa-
BY; BO BTOPOM, FOBOPAT O NpaBe TPaAMLMOHHBIX FOCYAapCTB M O MpaBe co-
BPEMEHHBIX (KOHCTUTYUMOHHBIX) TOCYAAPCTB.

3xnecn, 0aHako, HeOOXOAUMO CHeNaTh CiexyloliHe 3amedanus. dopMa-
UMOHHBIH 10Ax0[, BOOGILE, B CHITy €ro HeXOCTATOTHOH YHHBEpCATLHOCTH
HOCTENEHHO OTXOAMT B NPOLWLIOE H CTAHOBUTCS TOCTONHUEM MCTOPHH HAYKH,
a K THUIIONIOTHH MpaBa M3-3a 0COGEHHOCTEN NOCEIHEr0 OH MPUMEHHM €llle
MeHee, YeM K THIOJIOTHH rocyaapcTBa. 1MBMNM3aLMOHHBEIA MOXXOH K OC-
MBICICHHMIO HCTODHYECKOrO pasBHTHs MNpapa NpeACTaBiseTcs 6ojee mnep-
CIEKTHBHBIM, OJHAKO OH HE NOMYYMJ B FOPHIMYECKOH HayKe IMPOKOIo
npuMenedud. Hccnenosanue mpouecca pa3sBUTHA NPaBa — U C COIEPKATENb-
HOHM, M C TEXHHMKO-IOPUIHIECKO CTOPOHEI — OCTAETCA aAKTYalbHOM Mpobie-
MOH TEOpHUH rocynapcTsa U Mpasa.

§ 3. Teopuu NPONCXOXKAEHNS rOCYIaPCTBEHHOCTH

ITpoGiemMa NPOMCXOXIEHNA NOCYIaPCTBEHHOCTH (M HEPa3phIBHO CBS3aH-
Has ¢ Hel npobiieMa NPOUCXOXXIEHNA MpaBa), HeCMOTPA Ha CBOM KaXyILIMIACH
HCKIIOIHTEILHO HCTOPHYECKMIA XapaKTep, Beeraa Mpueiekana k cebe BHUMa-
HHE y9deHbIX. JTO BIONHE 06BACHUMO: Bellb OT TIOHMMaHUS MPUYHMH BO3HUKHO-
BeHUA Jroboro spieHus — BceneHHoM, opraHUYeckol *u3HM Ha 3emie, pa-
3YMHBIX CYIIECTB, HAKOHEI-TaKH, NOCYJAPCTBEHHOCTH — MPAMO 3aBHCHMT U
[IOHMMaHHME CYLIHOCTH [JaHHOTO SBIICHHA, BO3MOXXHOCTh BBUIBHTbL U M3Y4YHTh
TEHIEHIIUM €ro pa3sBHTHA. Tak, eciy AOIYCTHTh, 9TO cama uzes of yupexie-
HMM TAKHX HHCTHTYTOB, KaK rocyJapcrso M IpaBo, IPHBHECEHA B CO3HAHNE
JEOJieH BHELIHNMH CHIaMH, TO TYT Xe€ CliefyeT NPU3HaTh OrpaHHueHHbIE BO3-
MOXHOCTH 4€/10BEKA 0Ka3aTh peIiaroLlee BIMAHHE HA PA3BHTHE 3THX MHCTHTY-
T6B. Ec/iit rocyapcTBo BO3HUKAET, TIPEXIE BCErO, KaK armapaT HaCkIHA, MpK
MIOMOIIY KOTOPOr0 Y3KHH KpYT JIML Y3yPIIMPYET B/IaCTh, CTPEMACH KOHTPOJIHU-
pOBaTh OCHOBHYIO Maccy HACEleHWs, TO B 3TOM CJTy¥ae roCcyAapCTBEHHOCTh

' Kawarwriua T.B. Vias. cou. C. 330-332.
2 Cm.: Pmaenadse 3.B., Caudos A.X., A6Oynnaes E.B. Odepid 110 UCTOPHI LIMBIUTH3ALMM IPEB-
Hero Y3beraicTana: rocy1apCTeeHHOCTD U rpapo. TamikerT, 2000. C. 12-43.
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OOBMHO OLIEHMBAETCA OTPHLIATENBHO M TIPHIHAETCA HEOOXOUMOCTE €€ JIMKBH-
naryu B 6ymymem. Eciu ke rocynapetso o6pa3oBanocsk He «CBEpXy», @, Ha-
060pOT, «CHU3Y» — GBUIO YHPEXIEHO BCEM HaCeNIeHHEM ONpENIe/IeHHOH TeppH-
TOpHM [JA HAWTY4IUero ynpasieHus (paspemieHus o6IMX [en), TO OHO
JIOJDKHO HeHCTBOBATH B MHTEpecax Bcero obIecTBa U MMETh pealibHbIe NEp-
CIEKTHUBBI JUIs pa3BUTHA M COBEPLIEHCTBOBAHMS.

CymecTByeT MHOXECTBO B3[VIANOB Ha NMPOUECC MPOHCXOKAEHUA rocy-
[ApCTBEHHOCTH: B 3aBUCHMOCTH OT OBIIX MHPOBO33PEHUECKHX MO3UIMH HX
aBTOpOB, OT U30OpaHHON METOAONIOTMH NOCTPOEHMA TOH HIM MHOH KOHLET-
UMH, OT MCTOPHYECKH ONpPEJEe/IEHHOTO YPOBHS 3HAHHIT O NMPOLLIOM HeJIoBe-
yeckoro obmectBa. CTOPOHHUKY MPAKTHYECKH BCEX 3THX HOKTPHH IpH3Ha-
JOT, 4TO TOCYN2PCTBO CYLIECTBOBANO HE BCETIa, YTO JaHHBIA COLMaBHEINA
MHCTHTYT JOSBJIAETCA HA OMpEHENCHHOM 3Tame pa3BuTHA obmlecTBa HOX
BO3/EHCTBHEM ONpEdENEHHBIX TPHYHH.

Takpm 00pa3oM, B KaXIOH TEOPHM NPOMCXOXKACHHUA rocyaapcTBa peqb
B TOI WIH HHOM CTENEHH HIET:

® 0 XapaKTEPUCTHKeE JOTOCYJaPCTBEHHOrO COCTOAHMA OOIIECTBa;

® O [PUYHMHAX W NpOLEcCE BO3HHKHOBEHHA TOCY 1apCTBEHHOCTH;

® 0 roCyIapCcTBEHHO-OPIaHH30BaHHOM O6LIECTBE, 0 HanGoNee CymecT-
BEHHLIX [PU3HAKAX, CBOMCTBEHHBIX roCyJapCTBY M CIIEAYIOIMX HMEHHO U3
JIaHHOro crocoba ero 06pa3opaHus.

Teoslornyeckass Teopust MPOMCXOXIACHHN rocygapcrsa. Pazinumnbie
TEOJIOTHYECKHE TEOPHH ITPOUCXOXKICHHA TOCYJapCTBEHHOCTH BO3HUKIIH paHee
OCTANBHBIX. JTO BIOJNHE €CTECTBEHHO, MOCKOJNBKY M B OPEBHEM MHpE, U B
CpelHUe BeKa CITY)KMTENHM KyJIbTa ABJSUTHCH OOHOM W3 caMbIX 0Opa3OBaHHBIX
COLMANBHBEIX TPYMN, @ PEJMTHO3HOE MHPOBO33PEHHE — TOCHOACTBYIOLIHM.
OB 1wt CMEBICTT BCEX TEOJIOTHYECKMX TEOPHI (@ HX MHOTO, OCKONBKY MHOTO H
PENUTHO3HBIX JOKTPHH) CBOAHTCA K ClleqyfolleMy. [ ocy1apcTBo HMeeT Goxe-
CTBEHHOE TPOMCXOXKIEHUE, OHO CO3JaHO WIH HeMoCpeACTBeHHO Borom, wm
e JmoJLMH 1o BeneHio bora. ToatoMy HEOOXOAMMO MOTHHHATBCH CYIUECT-
BYIOLIEN rOCYNapCTBEHHON BIACTH KaK NpOsBIEHMIO 60XecTBEHHON BOMM.
TocynapcTBO He3plbyieMo, BeYHO, HEOGXOMMMO CMHpEHHWEe Mepen HHM, Mo-
CKOJILKY OHO McxomuT oT bora. TIOMBITKH MBMEHMTDL CYILECTBYIOINYIO TOCY-
NApCTBEHHYIO BJIACTh (PEBOJIOLIMK, BOCCTAHUA W T. M.) ABJISIOTCH HE TOMLKO
rocy1apCTBEHHBIMH MPECTYTUIEHUAMH, HO U ITPECTYIUIEHHAMH MPOTHB LIEPKBH.

TakrM 06pazoM, GONBIIMHCTBO TEONOTHYECKUX TEOPHH UMENO amojo-
TETHYECKYIO HANPABJIEHHOCTD, T. €. 06OCHOBBIBATIH MPaBOMEPHOCTE CYIHECT-
BOBAHHS KOHKDETHOrO rocynapcTsa (kak IPaBUIIO, C MOHapXuyeckoii ¢op-
MO¥# MpaBjeHust U aBTOPUTApHBIM ITONMTHYECKUM pexumom). Teomoriye-
CKHE TEOPHH NPOUCXOXKIEHUA rOCYAapCTBEHHOCTH PaHee, C MO3UUMA BOMH-
CTBYIOILETO aTeU3Ma, NoaBepranuck 6e30roBOPOYHOM H XeCTKOH KpUTHKE. B
HacTosLLEe BpeMsa B YYEOHBIX W3TaHUAX OTMEHAETCA, YTO JAHHBIE KOHIEM-
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LMK HEeNb3s HOKAa3aTh, KaK HeMb3s NPSMO M OMPOBEPTHYThb, IIOCKONBKY 3TO, B
KOHEYHOM CYETe, BONPOC BEpPhI, BONPOC BEI6Opa MUPOBO33peHHs .

IIaTpnapxanbHasa TeOPUA NPOUCXOKIAEHHS rocyaapcTBa. JIOCTaToqHO
IpeBHEH ABNAETCA NAmMpuapxaibHas meopus NMPOUCXOKAEHNA rocyaapCTBEH-
HOCTH, B COOTBETCTBUM C KOTOPO# roCYIapCTBO BO3HUKAET U3 MaTpHapXaib-
HO¥ CEMBH, paspacTaiollieiics W3 NOKONeHUs B Nokonenue. OfHMM U3 TIEPBEIX
noxo6HEIe B3rAp! BeickasbiBasl Apucrotens (111 B. po H. 5.). J[aHHas XOHLET-
1A, ocobeHHo B Manoxennd Pobepra duwisMepa, KOTOpHIi IOKasbiBal, uTo
BJIaCTh Koponed 6eper cBoe Hayano HeNocpeacTBeHHO oT Agama (XVII B,
counHeHue «[latpHapxua, wnd EcrecTpeHHas BIACTh KOpOJA»), Taloke Ha-
TpaBJieHa Ha MpU3HaHUe abCOJEOTHOM U HEe KOHTPONMPYEMOH CO CTOPOHBI Ha-
CeneHWs BiacTH rocynapctsa. HeoOxompMo 6ecnpeKoCIOBHOE NOMUMHEHHE
3To# BnacTu. BnacTe riaBsl rocynapcrsa (MoHapXa) — 3TO NPONO/DKEHUE BJIa-
CTH [J1aBBI CeMeifcTBa (MaTpuapxa), koTopad Gblna o4eHb 3HauMTeNnsHOM. Mo-
HapX 0OBABILNCA OTLOM CBOHMX MOANAHHLIX. OOBMHO OXHOBPEMEHHO NPH3Ha-
Balock GoXecTBEHHOE MPOMCXONKIEHWE RIACTH MOHapXa; TakuM o6pasoM,
NaTpuapxanbHas TEOpHA CMBIKAIACh C TEONOTHueckoil. B HacTosiee BpeMs
NaTpHapXambHas TeOpHA IPOHCXOXIEHWA IocyJapCTBEHHOCTH OLIEHMBAETCH
KaK HeHay4JHasi, He COOTBETCTIBYIOMAs ACHCTBUTENbHOCTH.

JoropopHasi TeopHusi IPOHCXOXKAEHHS rocyaapcrsa. B nepron 6yp-
*yasHeiX pesomonit (XVI-XVIII BB.) NOMyIApHOCTEIO NOJB3OBANACk 0020-
aopran meopus (Wi meopus obujecmeenHozo 002060pa) MPOUCXOMACHHSA
rocynapcrea. Cpenu ee npeicTaBUTeNied MOXKHO Ha3BaTk MHOTHMX BbIalo-
LIMXCST MBICJTMTENEN TOro BpeMeHH: 3To, k npumepy, I'. I'pouwmii, T. ['066c,
Jx. Jlokk, b. Crmuosa, [I. unpo, X.-XK. Pycco, A.H. Papgmnes. 3ta Teopus
HMeJia ONpefielieHHOE TIPAKTHYECKoe 3HaYeHue, KOTOpoe MOAYepKHBAETCA
HEKOTODHIMH YI€HBIMH-IOPHCTAMM U B HacToAllee BpemA. CyTs ee CBOAUTCA
K TOMY, YTO FOCYAapCTBO BO3HHMIJIO Ha OCHOBE JOOGPOBOJILHOIO COMIAIIEHHA
cBOGOIHBIX JIr0MIER — TaK Ha3sBIBAEMOro OOIIECTBEHHOTO norosopa. Cymect-
BYET MHOXXECTBO BAPHAHTOB JOrOBOPHOM TEOPHH IPOUCXOMKIECHUsS rocyaap-
CTBEHHOCTH, HHOTJA 3HAYHTENLHO PacXOMILMXCA ApYr ¢ Apyrom. PaccMar-.
pHBast B3O Pa3NIHIHbIX aBTOPOB, Le16CO00pasHo 06paTHTh BHUMaHHe Ha
CNIeXyIOLMe YEThIPE MOMEHTA. -

Bo-nepebix, XapaKTEpUCTHKA JOTOCYNAPCTBEHHOTO, (ECTECTBEHHOTO»
COCTOSHHS, B KOTOPOM HAXOMWIHCH JIoAH. PaznyyHeie aBTOPhl MOHMMANH
€ro Mo-pasHoMy. HI3BeCTHbI, B JaCTHOCTH, JBa MPOTHBOIONOXHBIX B3MJLAAR —
31O «BoHHa Bcex npoTus Beex» (T. [066¢) u «son0TOM BEk», Bceobee Ga-
roneHctaue (OK.-X. Pycco). :

Bo-8mopeix, TPWMMEBI, KOTOpble OGYCTIOBHIM 3akiIiOueHHe O6IeCT-
BEHHOTO JOTOBOpa M 06pa3oBaHKe roCyAapcTBa. B Mx aHannse oOpallanock

! Cwm.: O6iizas Teopus ripara u rocyaapcrsa. Yuebruk /[lox pen, B.B. Jlasapesa. M., 1999.C. 51.
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BHMMAaHME Ha HEBOIMOXKHOCTH Halllexalllero obecneyeHns CBOMX «ecTecT-
BEHHBIX» TIpaB (Ha >KI3Hb, Ha COGCTBEHHOCTh H T. [.), HA HEBO3MOXHOCTh
YCTP2HUTb HACWIHE M YCTAHOBUTH TTOPAJOK.

B-mpempiux, NOHMMAHUE CAMOTO OBLIECTBEHHOTO IOr0BOpa. 31€Ch MMEJI-
Al B BITy OOBIMHO HE KAKOH-TO peanbHO CYLIECTBYIOMMH NOKYMEHT, @ HEKOE
oflliee COrnacye, CIOXMUBIIEECH €CTECTBEHHBIM 00pa3oM, B CHJIY KOTOpOro
KOXBIA HHIMBHMA OTIYX(IAT YacTh CBOHMX IPaB IOCYZAapCTBY H JOIKEH ObL1
€My TOBHMHOBATHCH. ]'0CYapcTBO, B CBOKO OUYepe/h, AOJDKHO IapaHTHpOBATh
KaXIOMY HaIeXKalyro pealn3alyIo OCTABLINXCA eCTECTBEHHDBIX NPaB.

B-uemeepmurx, BBIBOJIBI, KOTOPBIE CHEYIOT U3 BOSHMKHOBEHUA NOCYapCT-
BEHHOCTH UMEHHO JOTOBOPHEIM ITyTeM. B3ruiabl CTOPOHHMKOB paccMaTpHBae-
MO KOHLEIIIMH B 3TOM OTHONIEHWY Taloke pacxoiarca. OIHM YTBEDMIai:
NOCKOJEKY TOCYAApCTBO BO3HMKIIO M JI0 CHX [IOP OCHOBaHO Ha OOINECTBEHHOM
[IOTOBOpE, TOCYAapCTBEHHO-TIPRBOBLIE HHCTUTYTEI JO/DKHBI COOTBETCTBOBATH
CBOEMY M3HaYaTLHOMY CMBICITY; B TIDOTHBHOM CJTydae HX He0OXORMMO 3aMeHHTh
(& MprMepy, HApOJ UMeeT MPpaBo Ha CBepKeHHE THPaHa, HapyIIUBILEro obmecT-
BEHHBIi 10roBop). [IpoTHBOMONOHKHYIO TOYKY 3peHus BhickasbiBan T. I'o66c. Io
€ro MHEHWIO, MHIMBUIBI, 3aKUTIOIMB OJHOKIL! OOLIECTBEHHBIN HOTOBOD, YTpa-
YUBAIOT BOIMOXHOCTb M3MEHHTh M30paHHy10 opMy MpaRNeHHs, BRICBOGOIUTE-
Csl U3-TIOXl BEpXOBHO BNACTH, KOTOpas BO3BOAKTCA B abcommoT.

JoroBopHas Teopust MPOUCXOMJEHHA FOCYapCTBa B Nepuoa Oypyas-
HbIX PEBOJTIOLIMII ChIrpaJia CBOIO NIPOTPECCUBHYIO POJIb, OIHAKO OHA HE UMeeT
CTpOFrO HAaY4HOTO XapakKTepa, NOCKONBKY He OCHOBaHAa Ha W3YYEHHH pealib-
HOroO Ipoliecca BO3HUKHOBEHHSA FOCY 1apCTBEHHOCTH.

Oprannyeckan TeopHs nponcxoxkaenus rocyaapersa. B XIX B. nos-
BIIMCEH HOBBIE KOHLIENLHH O NPOUCXOXEHNUM TOCYapcTBa H mpaBa. Ycrnexu
€CTECTBO3HaHMA (MOMYAPHOCTL Teopuy Y. [apBHHa) HEOXHIAHHO MPUBETH K
NOMNBITKEM PacPOCTPaHeHM: OTKPhIBAEMEIX 3aKOHOMEDHOCTEH pasBUTHA XKH-
BOH TIPUPO/EI (MEXBUIOBAA ¥ BHYTPUBHMIOBAA 60pEOa, eCTeCTBEHHEL 0TOOp K
T. [1.) Ha TIPOLECCHI Pa3BUTHA YeJIOBETECKOTO o6mecTBa. Tak BOZHMKNIA opea-
HUYeckas meopus, B COOTBETCTBHYU C KOTOPOI 1O/, BITUAHUEM PazIU4HBIX (ak-
TOpOB, OOUIMX A Beel XMBOM NPUPOABI, B OpOLEcCe 3BOMOLMM O6LIECTBA
JOIM 00BEAMHSIOTCA B €AMHBIH OPIaHN3M — NOCYIapCTEO.

Teopns Hacununa nponcxoxmenns rocyqapersa. CTOPOHHUKH meo-
puu nacwrua (JI. Tymmnosu, K. Kayrekuit, E. JjopuHr 1 Ap.), onupascs Ha
H3BECTHEIE MCTOPHYECKME (aKTEl, OOBACHMIN BOIHMKHOBEHHWE TOCYNApCT-
BCHHOCTH NMPHYHHAMHY, INIABHBIM 06pa3oM, BOEHHOI0, HACH/ILCTBEHHOTO Xa-
pakTepa. ArpeccHBHAs 3aBOeBaTelbHaA MONMTHKA NEpPBOOLITHLIX [UIEMEH,
3aXBaT TeppUTOpHil Gonee cnabbix cocenel, KOHTPONb Hal HUMH MOCTENEH-
HO NMPHBEJH K HEO6XOAMMOCTH 00pa3oBaHMsA CIEUMANBEHEIX OPraHoB (1epBO-
HaqanbHO — TONBKO KapaTeNibHbIX). IMEHHO TakuM 00pa3oM BO3HHKAET OCO-
6an my6nudHan BIACTb — rOCYIapCTRO.
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IIcuxonoruyeckas Teopusi NPoHCX0XKAEHUs rocyaapersa. [Ipencra-
BUTENH rncuxonozuseckot meopuu (k npumepy, I'. Tapn, JLH. Ietpaxuniuii
M €ro NOCNEe0BATENM) YTBEPXKAAIOT, UTO MOABNEHHE rOCYIapCTBa KaK arma-
pata yrpasieHHs 00YCIIOBJEHO OCOOBIMYU KaueCTBAMH YEIOREYECKOH MICHXH-
ku. JlomM B OCHOBHOI CBOEH Macce HY>KNRIOTCS B TOM, YTOGHI MMM YIIpaBis-
JIM; B TO JX€ BPEMA OTAEJBHBIE JIMYHOCTH TICHXOJIOTHYECKH HaCTPOEHL! Ha
pykoBozcTBO. ITocTeneHHO ynpasjeHuecKas AEATENbHOCTL 060cobisercs B
pyKkax 3JHTBI, «CHIBHBIX JIMYHOCTEH», 3aBUCHMOCTE OT KOTOPBIX CO3HaeTcA
OCHOBHOM Maccol HaceneHus.

OO61LKA HEAOCTATOK MPaKTHYECKH BCEX PaCCMOTPEHHBIX KOHLIEMLHA —
MX YHCTO YMO3DMTENbHBIH, PallHOHANMCTHYECKHUI XapaKTep, OTpBIB OT MC-
ClleIOBaHHA PEaJIbHOro MpoLEcca MIPOHCXOXICHNA TOCYIapCTBEHHOCTH WIN
e UCIONb30BaHNE (pparMEHTApPHOI0, HETOJHOIO 3HAHKUS O HEM.

§ 4. OG3op cneunanbHoOM THTEPATYPBI N0 TeMe
«IIpoucxoxaeHHe rocyaapcTsa H npapa»

Pasmraupie acnekTsl Mpo6yieMBl IIPOMCXOMACHUA TOCY1apCTBa M [IpaBa
PaccMOTpeHsl B credyrolmx paborax (cM. Takke YUeOHHKH 110 TEOPHUM ro-
CynapcTBa M Mpapa, Hanpumep, Mox pedakuued B.B. Jlasapesa, A.b. Benre-
poea, B.C. Hepcecsnua. B nocnemueM pasgen Hanucak I'.B. ManbuesbiM 1
COMIEPXKUT PAL HOBEILT):.

Anexceee B.II, Ilepuuy A.X. Hctophs mneppoObiTHOro 06utectsa.
Vuebnuk. M., 1990. 351c.
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Hymarnos XM, ITepuay A.H. MoHOHOpMATHKAa M Ha9albHOE MpaBo
(ctaths nepras) //Tocynapetso u npaso. 2001. Ne 1. C. 98-103.

[ymanoe X.M., Iepuuy A.H. MoHOHOpMaTHKa M HadalbHOS IIpaBo
(ctatbs BTOpas) //TocynapcTeo 1 mpaso. 2001. Ne 9. C. 85-91.
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Kawanuna T.B. TIpoucxoxaeHue rocynapcTsa u npasa. CoBpeMeHHbIE
TPaKTOBKHM H HOBBIE MOAXOMbL. Y4eGHoe mocobue. M., 1999. 335 c.

Henun B.H. O rocynapctse //ITonu. cobp. cou. T. 39.
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PA3QEN BTOPOW
TEOPUA TOCYQAPCTBA

Tema 4. OBIIEE IIOHATHUE 'OCYJAPCTBA

§ 1. llonsTHe M NPH3HAKK IOCYAApCTBA

Uro Takoe rocymapcteo? Kakoit OTBET Ha 3TOT BONPOC MOXET JaTh Ye-
JI0BEK, HE 00/121a0MuUi CreUHabHbLIM [yMaHUTapHbIM obpasoBaiveM (du-
10COGCKAM, COLMONOTHYECKHM, TIONMTONOTHYECKHM, FopHandeckim)? TIpe-
HJIe BCEro, ¢ 3THM IOHATHEM ACCOLMMPYIOTCA HA3BaHMA PAMTMYHLIX TOCy-
A3pPCTBEHHBIX OPTaHOB, NMEPCOHHGMUMpYIOMMX co00f rocynapcTBo, mpen-
CTaB/ULOLUMX [OCYJapCTBO — NApNAMEHT, NPE3HACHT, NPaBHTENLCTBO, CYA H
T. A. Heo6xommmocTs cymecTBOBaHMS rOCYAapcTBa B JIMLE €I0 MHOTOYMC-
JIEHHBIX OPraHOB, NOJDKHOCTHBIX JIHI| BHI3BLIBAETCSH, NPEXKIE BCETO, NMOTpe6-
HOCTHIO B YNPAB/IEHHH TaKOH BECbMA CJIOXKHOM OpraHmsalMeil, Kax yelope-
yeckoe obmecTro.

TocynapcTBo — 3mo opzanu3auua, o6nadaoman 6epxoeHoi noum-
YECKOil enacmbio Ha onpedenentoii meppumopui. IIoACHUM JaHHOe ONpe-
IeNIeRMe, PaseAcHAs nofgpobHee MPIBHAKA MOCYJAPCTBA, KOTOphIE OTAWYAOT
IOCTIeAHEE OT HHBIX COLWMABHBIX OpTaHI3a1IMiA,

T'ocymapcteo mpeacTaBisier coboft ocobyio ronumuueckyro nybruunyio
anacmy, He CIFBAOLIYIOCA ¢ 0OIIECTBOM, OTHENEHHYIO OT ofinectsa. I'ocynap-
CTBEHHAA BIIACTH OCYIIECTRIIACTCA OpraHaMK, KOTOpble 3aHMMAIOTCA TOMBKO
ynpagieHneM. [IpoTHBONOJIOKHOCTE ITOil RIIACTH — BJIACTh OOIIECTBEHHAsA, pea-
JOT3AUMA  KOTOPOi XapaKTepH3yeTcsi OTCYTCTBHEM CHEIMANBHBIX ITyOIMYHBIX
y9pexIeHuiL. 3Mech yrpasieHe 00IIeCTBOM MM COLMANBHOM rpymmof ocyue-
CTRIAETCA IPY OMOLIM WMHCTMTYTOB, HaXOMLMXCA BHYTDH OOIIECTBA WM
IPYDIIbL, 2 He CTOMIIMX p3BHe. Takaim 06pa3zoM, MOXKHO FOBOPHTD HE CTONLKO 00
YUpaRIAIOINEM BO3JEHCTBHH, CKOJBKO O caMoyTiparieHHH. (o npodeccHo-
HAILHBIX YNPaBJIeHIIER He ObUTO, HaNpUMep, B IIepBOOLITHOM O01IECTBE.

IToCKOMBEKY rocyJapcTBO BBHIPAKEHO B OpraHax, KOTOpPbIE 3aHMMAlOTCA
TOJILKO OpraHW3aled 00IIeCTBeHHOM XHM3HH M CaMH HHUYErO He MPOH3BOJIAT,
OHO MMeeT MpaBo Ha c60p JEeHEMHBIX CPeICTB C HacelleHus. PaimuqHbIe Ha-
70TH, cHopbl, 3aliMBl WIYT HA COJAEPXKAHUE TOCYNAPCTBEHHOIO armnapara v
3KOHOMHYECKOoe ofecredeHHe NOMKTHKH. JlaHHas XapaKTepHCTHKa rocynap-
CTRBA NMPOM3BOJHA OT €r0 NOHUMAHMA KaK MyONUIHOH BIIACTH, OAHAKO B TEO-
PMM rocyIapcTsa M Ipapa elle ¢ MPOMLTLIX JIET CIOKKNACch TPaAULMA YKa3bl-
BaTh MpaBo Ha cOOp HAIOTOB B YHCNE OCHOBHBIX MPU3HAaKOB roCyAapcTBa.
370 paBo U COOTBETCTBYIOMIAN eMy 0643aHHOCTS HAILIUIH CBOE OTPKECHHE H
B KOHCTHTYLIMAX COBPEMEHHBIX rOCyAapcTB (HanmpuMep, cT. 57 KOHCTHTYuM
P®; ct. 56 Koncturymuu PB; ct. 51 KoHcTuTyuun PV3).
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BracTs rocynapcTsa pacnpocmpansiemcs Ha onpedenenHylo meppumo-
puto, B OTIIMYHE, HANPUMED, OT BNACTH, CYLIECTBOBaBIIEH B MEepPBOOBITHOM
obuiecte. [Tocnennss pacmpocTpaHAnach Ha BCEX WICHOB POJa BHE 3aBHCH-
MOCTH OT MX MecTa HaxoxcaeHHA. To xke caMoe MOXKHO CKa3aTh B OTHOLUEHUM
BJIACTH CaMbIX Pa3NMMHBIX OOLISCTBEHHBIX OpPTAHM3ALMM, O0BEIMHAIOMMUX
Momeit 1Mo WAEONOTMYECKUM, PENUTHO3HBIM, MpothecCHOHANBHBIM NPU3HA-
KaM, a He 110 TeppHTOPHANILHOMY.

Tocynmapcto obnamaer cyBepeHuTeToM. CyBepeHUTET — 3M0 6epXo-
8€HCME0 6nACMI 6HYMPU CMPAHbl U He3asucumocmy ee ene cmpatmbl. Cy-
BEpEHHaA BJACTh [TOHMMAETCs KaK BIIACTh BEPXOBHAs, HE3aBUCHMas, Hele-
nuMasi, HeoTdyxjaemas, sceoduias. CyBepeHHTET — 3TO OHA H3 XapaKTepu-
CTHK BJIaCTH, KOTOpOil o6najgaeT rocynapcrso. CyBepeHHOCT BIaCTH rocy-
OapcTBa 03HaYaeT €€ BEPXOBEHCTBO H HE3aBUCHMOCTH I10 OTHOLLEHMIO K Bia-
CTAM BCeX JIUII M OPTraHu3aluii, HAXOAAILMXCS KaK B Npelesiax, TaK ¥ 3a Mpe-
JieNlaMy TEDPUTOPUH TocyaapcTaa. M3 3Tux ABYX NPH3HAKOB, COCTABIISIOMIMX
CYBEPEHHTET, JOJI0e BPeMs FOBOPHITH, B OCHOBHOM, O BTOPOM: HE3AaBUCHMO-
CTH, HCMOTYMHEHHWH FOCYAapCTBA KaX CyBEpeHa NHoOOMY HaAroCyNapcTBeH-
HOMy 06pa3oBaHHUIO WIH APYrOMY rOCYNapCTBy.

CyBepeHHTET rocylapcTBa BBIPAKACTCH, BO-TIEPBHIX, 8 CAMOCHIOA-
menbHOCMU HPUHAMUA DeweHitit 6 o0acmu eHYMpeHHeil U eHewNell
nonumuxu; BO-BTODLIX, 8 PACHPOCHPAHEHUU 20CYOapCMEEHHOU enacmu
Ha 6CI0 MEppUMOpUI0 CMPansL, 00Ue06AIAMENbHOCMI PeUuteR Uil 0P2aHoe
20cy0apemea 0N 6cex, KOZ0 OHU KACAIOMCA (M. €. 8 YHUBEPCANLHOCHIN —
“ACMO UCNONbIYIOM UMEHHO MAKOU MEPMUH); B-TPETLHX, 80IMONCHOCIU
OmMEHbl peluenuil URbLX eaacmeii (n. e. ¢ npepozamuee).

C ropuamieckoit TOYKY 3peHis, CyBEpEHHTET NPOABIIAETCA:

¢ BO-TICPBBIX, B UCKIIOYMTENHHOM TIpaBe Ha H3NAHUE 3aKOHOB, APYTUX
HOpPMATHBHBIX aKTOB, MPaBONPYMEHHTENBLHBIX aKTOB, 0OA3ATENBHBIX MIA
BCEX TPaXIaH, OPTaHM3ALMIA 1 YUpeKNICHUH,

¢ BO-BTODBIX, B CKIIOYHTEILHOM [IPaBe Ha 3aKOHHOE NPUMEHEHHE CH-
M (B TOM YHCHE U GUIMYECKOrO HACKIIHA, KOTOPOE BO3MOXKHO OT KpaTKo-
BPEMCHHOT0 OTPaHIYeHHsA CBOGOAB! 10 JMLIEHNS XH3HH). JIa 3Toro y rocy-
AapCTBa MMEIOTCS COOTBETCTBYIOIIME OPTaHBl — CYA, TIPOXYpaTypa, apMus,
nonuimsa, ciryx6a GesonacHoctd. BOkpyr moHsTHS «CYBEPEHUTET» BCerjaa
BEIMCH OCTPLIE NUCKYCCUH, KOTOPBIE MMENTH HE TOJIBKO TEOPETHUECKYIO, HO 1
TPAKTHIECKYHO HAMPABIEHHOCTE, IOCKONbKY PalIMYHBIE aCHEKTbI MPOGIEMBI
CYBEPEHHOCTH rOCYapCTBA HEPEAKO MCTIONB30BATHCH LIS 0GOCHOBAHNA MITH
OfpaBIaHHs: TOTO MK HHOTO IOJHTHYECKOTO Kypea. .

Bot otzienbHble muckyccnonHbIe BONPOCH, CBA3AHHDIE ¢ KaTeropuei «cy-
BEDEHUTETY. .

CyBepennter — 3To neHCTBUTENLHO HUYEM U HHKEM HC OrpaHM4eHHaf,
abcomoTHas BNacTs (a 310 cremyer us OMpeIeNICHHsA) MITH JKE BCe-TaKM eCTh
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elf kakue-To npesienk? CnegyeT MMeTh B BHAY, 4TO Haubonee pacrmpocTpa-
HEHHOE B HaCTOslIEE BPEMA NOHUMAHHME CYBEPEHHOM BNACTH Hpeanonaraet
€€ OrpaHUYEeHHOCTb.

ITo Muenmro b.C. 363ceBa, «KaTeropHYECKHii MMIEpPaTHB» COBPEMEH-
HOCTHM 3aK/I0YaeTCA B TOM, YTO IpaBa FOCYHAPCTBA HE MOIYT OLITh BRIILE
mpaB yenoBeka. OpToJoKcallbHAA [IPHUBEPXKEHHOCTh K abCOMOTH3ALMMU CyBe-
PEHUTETA, KYJILT HE3aBUCHMOCTU M BEpXOBEHCTBA [OCYAapCTBA CIIOCOBCTBY-
10T (HOpPMKPOBAHHIO TOTATIHTAPHOIO OCYAAPCTBEHHOTO MBIUUICHHS M TOTa-
JINTApHOH MOJNTHYECKOH CHCTEMbI, MCKTIOHaloulell cBOOOLLI M peabHbie
IpaBa JJW4HOCTH. [To 3ameqanmto ocHoBarens Pumckoro kiry6a A. Ilewyen, B
BeK «rio0asbHON MMIIEPUM YENIOBEKa» MMEHHO rocyJapCTBEHHbI cyBepe-
HHTET ABIAETCSA [JIABHBIM NPEIATCTBHEM Ha IMYTH K €ro cracenuo’.

KoMy npHHAaZAeKHUT cyBepeHHTeT B (elepaTHBHBIX IOCyIapcTBax —
denepaurm B LenoM Wil cyosekraM deaepauym? (Omeem na smom 8onpoc
cm. 6 § 3 «Dopma zocydapcmsennozo yempoiicmeay, mema 7).

CaMO MOHATHE «CYBEPEHUTET» CTANO YIOTPEOIATECA B NOC/EJHEE Bpe-
MA B pasHbIX 3HaueHHsaX. Tak, enuHbIH cyBepenuTeTr (a 3TO HememuMas
BIACTh) PasfeisHOT U TOBOPAT O CyBepeHUTeTe SKOHOMHYECKOM, (HHaHCO-
BOM H T. 1. B kauecTBe cyfvexmos cysepenimema Ha3blBAIOT JIMYHOCTD,
Hapoll, HaLMIO, paljiMyHble aIMHHUCTPATHBHO-TEPPHTOPHAIBHEIE €IMHMLIBI
(HanpuMmep, KpynHble ropoja), xenas 3TUM HOTYEPKHYTh, HallpHMMEp, NpH-
OPMTET HHTEPECOB JIHIHOCTH, M3HAYAIBHYIO NPUHAIEXHOCTS BIAaCcTH Hapo-
Iy (ecTh AaXke TEOpHA «HAPOOHOTO CYBEPEHUTETA)), HE3ABHCHMOCTE OPraHOB
BIaCTH M YNpaBNCHHA AIMUHUCTPaTHBHO-TEPPUTOPHMAIbHBIX €OUHMI TIPH
PelIeHHHU BOMPOCOB MECTHOIO 3HAYEHHA U T. .

Taxkum o0pa3oM, TEpMHH «CYBEpeHUTET» B TMOCNEIAHES BPEMA CTal
0N630BaThc 0CO00H NOIMYNAPHOCTEIO, MM 0603Ha4aroT B 06ILIEM-TO CXOM-
HBIE, HO BCE XK€ pa3NWYHbIE [IOHATUSA. 34eCh, OOHAKO, HEOOXOAMMO MMETDH B
BHIY TO 06CTOATENBCTRO, YTO CaM TEDMUH GbLT BBEJEH B HayYHbIH 060pOT,
Npex e BCero, AV XapaKTEPUCTHKH BIACTH rocyapcTaa.

B uucno obs3aTejbHBIX NPH3HAKOB rOCYJapCTBa MOXHO BKIOYUTE
TaloKe €r0 HasHa4YeHHe: 3TOT MPUIHAaK OYEHb YACTO HAXOOWT BEIPAKCHME B
ONpEieNIEHHH PACCMATPHBAEMOr0 ABNEHMA. ['0CynapcTBO HEoOX0MUMO it
yrpaBnenus obiiecTeoM, 310 cneunduueckas GopMa opraHu3ayK 06LeCT-
BeHHO# *w3HU. ([Todpobree 06 3mom ~ cm. § 2 dannod memb.)

Taxum 06pasoM, OlHa M3 OCHOBHBIX KATETOPHH, KOTOpas MCHIOJB3YETCA
IPH XapaKTepUCTHKE TOCYNapcTBa KaK ARNEHHA — 3T0 AnacTs. B camom 00-
ILEM CMBICJE, BIACTh MOXHO ONPEJENuTh KaK CrIOCOGHOCTE U BO3MOXHOCTE

' Cm.: Xabpueea T A. TeopeTyeckue MPOGNEMEI COBPEMEHHOTO POCCHHCKOrO KOHCTHTYLIMOHa-
ama (HayuHo-npaxTueciait ceMuHap) //0cy1apeTBo 1 npaso. 1999. Ne 4. C. 115; [Texueu A.
Yenoseyeckue kavectsa M., 1977.
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OKa3BIBaTh ONpenessnoniee Bo3aeficCTBHE Ha JEATebHOCTD, NOBEJEHNE HOALH
C MOMOILBIO KakKMX-TH60 CPEACTB: BOMH, aBTOPHTETA, MpaBa, HACKWIHA U T. 1.
CyTh BNACTH COCTOMT B PeayibHOM BO3MOXHOCTH BAACTBYIOUIMX IOTUHHATH
CBOE#l BOJIE NO/BJIACTHBIX.

B nepeuyciieHHBIX BblIe NPH3HAKaX MOCYapCTBa NOYTH BCE XapaKTepH-
CTHKH — 3TO XapaKTepHCTHKM IOoCyIapcTBa KaK OpraHM3auuH, oGnanaromei
BIacThlo (myGnMYHOM, TeppUTOpHAiBHOM, cypepeHHoH). IocymapcrBeHHas
RJIACTh — MO PA3HOGUOHOCHL COUUAABHOU G1ACMU, GONIOWAIOULAACA 8
20CY0apCMEeHH0-NPasosbIX URCMUMYMAX U NPEOHAIHAYEHHAR ONA OP2aHU-
3auuu ynpagieHun obuiecmeom. 'oCyapcTBo M NMPaBo — 3TO TaKHE COLMAlIh-
HBIE MHCTUTYTEI, KOTOpbl€ OpPraHM3alLMOHHO O(OPMILIOT I'OCYAAPCTBEHHYIO
BNTAaCTh, JEJaI0T ee MOCTOAHHO (YHKIMOHMpYIOlei M o6s3arensHoil [ocy-
JIADCTBEHHAA BJIACTb OCYLIECTBIAETCA Yepe3 NoCyJapCTBEHHbIE OPIaHbl B Ipa-
BOBBIX (pOpMax.

O60bu1ass NpU3Haku ToCy[apCTBa, NOBOPAT O TOM, 9TO [OCYNApCTBO
npe,ucmmme'rl coboll nonumuueckylo, CmpyKmypHyl0 N MmeppumopuanbHyio
OpralM3aluo .

Cneundrka ryMaHUTapHOTO 3HaHWA, BOOOILE, W FOPUIMYECKOTO, B YACTHO-
CTH, TAKOBa, YTO Ha O4YeHb MHOTME MpobJiEMbl HE CYLIECTBYET E€IMHON TOYKH
3peHUs, K OCMBICIIEHHIO O/THUX M TeX Xe TpobiieM MpednaratoTcs caMble pasHele
nomxop!. IToHMMaRWe OCYIApCTBa 306Ch He HCKIIOYEHHE — B HayqHOM U yue6-
HOM JTHTEpaType MOXKHO BCTPETHTh PA3IMUYHBIE OIpe e IeHHs JAHHOO SBJICHMS.

Crenyromue cpeu HUX 3acTy)XMBaroT BHUMaHus: «ocynapcTso — smo
OP2AHU3AUUA NONUMUYECKOU e1acmU, HeO6X00UMAR ONR 8bINORHEHUA KAK
yzZpbo Kiaccossix 3a0ay, MAK U OOUILX Oell, GbIMEKAIOWUX U3 NPUPOOBL
6CAK020 o6u4ecmaa»2.

«ocynapcTBo — 5mo ocoban opzanuzayun ny6AUYHOL, ROAUMUYECKOiT
enacnu 20CnoOCmeEyrouiezo Knacca (CoyuUansHou zpynnot, 6A0Ka K1accosplx
cun, 6cez0 Hapooa), pACNONA2AIOWAR CREYUATBHOLM ANNAPAMOM prpasne-
KUA U HPURYICOEHUA, KOMOPAA, NPEOCMAGIAR OGUECMEO, OCYU{eCMENAem
PYK0600CmEo Imum obujecmeom u obecnetusaem ezo unmeepaumo»3.

«['ocynapeTBO — MO NOMUIMUKO-IEPPUIMOPUANbHAR, CYEEPEHHAR ap-
ZAHUIAUUA YNPAGREHUA O0WeCNBOM, COCHORAR U3 0co6020 annapama,
o0becneuusaiouiez0 NOCPeOCMeom npaesoesix NPeonucanuil NnepeoHaYIbHO
URMmepechl 20CROACMEYIOUIUX KACCO8, A N0 MEPE CZAANCUCAHHUS KNACCOBLLX

Yom Teopra rocynapcrea u npasa. Y. 1. Teopus rocynapcrea Tlon pen. A.B. Bewrepora. M.,
1995. C. 74-82.

z Teopus rocymapersa u npasa. Kype nelamit MMoa pea. HU Marysosa, A.B. Mamxo. Capa-
Tom, 1995.C. 42.

O61wias Teopun npasa 1 rocynapersa. Yuetam Tlog pen. B.B. Jlmapesa. 3-¢ uan., nepepab. u
zom. M., 1999. C. 46. ’ '
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RpOMUBOPENUil OCYMECMENAIONIE20 HA NPABOGOH OCHOGe 6ce Gonee wiupo-
Kue obuiecouuanvrsle JyHxyuu (coyuanoioe npaeosoe 2ocydapcmeo)'.

HecMOTps Ha HekoTophle OT/HYMA, NPMBefeHHbIE OMpPEENeHns, B Le-
JIOM, JIEXAT B OJIHOM PYycC/i€, MOCKOJIbKY TIOHMMAaHHE roCyAapcTBa OTPaHKYM-
BAgTCA 31€Ch yKazaHUeM, MpekIe BCEro, Ha MyOmmHble yYPEeXIeHUs — rocy-
AapCTBEeHHbIE OpraHbl. JJaHHbIe ONpeAENeHHs MOXHO CBECTH B OIHY DYy M
YCJIOBHO Ha3BaTh NMOIMTHKO-I0PHAMYECKMM IIOHHMAaHHEM [OCyapCTha.

OzHako cywecTByeT U MHOE IOHMMaHHKe Takoro (eHoMeHa, Kak rocyap-
CTBO, KOTOPOE TAKOKE BECbMA YCIIOBHO MOXHO MMEHOBATh COLIHOJIONHY €CKHM.
C 370if TOYKH 3peHHs, FOCYapCTBO NPEACTABIACT COBOH He CTOMBKO CTOAIYIO
Hall 061LIECTROM COBOKYNHOCTb PasiMyYHbIX YIPEXAECHHIL, HE CTONBKO 0COBHII
€101 JOzieH, OCYIECTRISIOWMH yIpaRIeHYeCKHe (YHKLIMY, CKONBKO OpraHH-
3aLIMIO, aCCOUMAlIMIO BCEX WIEHOB OOIIECTBA, KOTOPbIE OOBEAHHIOTCA B €/H-
HOE 11eJioe TPH MOMOIIH [OTUTHIECKUX, YTIPABACHYECKUX POLIECCOB U OTHO-
weHwit. Elle pas moBTOpKM: rocyAapcTBo — 3T0 chieliuHyeckas popMa opra-
HU3AUMK COLMANBHOM Ku3HHM. HHOM $OpMBI OpraHi3aLyu, KpoMe rocyaapet-
BEHHOM, YeJIoBEYeckoe OOLIECTBO, HaXoJslleecd Ha OMpeleNeHHOM YPOBHE
pa3BUTHA (CNIOXKHOOPIaHM30BaHHOE OOMIECTBO), HE 3HaeT.

INpencrapneHHan HayqHad MO3MLMA JaeT Gonxee Nmyboxoe MOHHMaHMe
¢deHoMeHa rocynapctsa. ['ocyRapcTBO — 3m0 He MOAbKO U He CHONBKO 0CO-
Ovili annapam ynpaenenun o6uecmeoMm, CKObKO OP2aHU3AKUA, UHMEZDU-
DYIOWAn COUUANbHO QU PeEpeHUPOsanHOe O0IECINGo O COXPAHEHUR €20
CYUAECMBOBAHUA U 0OECHENEHUR HAUNYHILEZ0 OQNbHEILUIe20 PA3SUMUA.

3JayaTky TaKoro NOHMMAHMA rOCYAapcTBa OOHAPYUBAKOTCA elle B ¢umo-
CO(CKIX KOHLIETIIMAX APEBHETPEYECKUX M IPEBHEPUMCKHX MblciuTeneit. Tak, k
npHUMepy, B TpakToBke L{iiepoHa rocyIapcTBO NMPEACTAET He TONLKO KaK BbIpa-
»KeHHe OOILEro MHTepeca BceX ero cBOOOAHBIX YWIEHOB, YTO 6bUIO XapaKTEpHO
IUIA JpEBHErpeYecKUX KOHLEIIIMI, HO OJHOBPEMEHHO M KaK COIVIACOBaHHOE
NpaBoBoe OOMMEHME 3THUX WICHOB, KakK OINpeleNeHHOE MpaBoBOe 00OPa3OBaHMe,
obLomi npaBonopsquZ. B nocnemyrolieM HMEHHO Takoe MOHHMaHME rocyjaap-
CTBa MONY4WIO NambHefiinee pasBuThe. bonee Toro, ecimu Mol 6yaeM paccMmaTp-
BATh MCTOPHIO Pa3BUTHA NPEICTABJIEHHH O rocyapCTBe, TO YBUIMM, YTO COLMO-
JIOTHUECKOe TIOHWMAHMe TocyJapeTBa sBiieTc 60liee pacHpOCTPaHEHHBbIM, YeM
ponuTHKo-Topuareckoe. Y. KaHT onpeme/sn rocyAapcTo kak 00beIMHeHHe
MHOXECTBa JIOfiEH, MOMYMHEHHLIX NPaBoBbIM 3akoHaM. «[ocynapcTeo — obna-
Jlaronee nepBUYHON MOCIOACTBYIONIEH BIACTBIO COIO3HOE €NMHCTBO OCCMIbIX
mozein’. o muermno JI JlIorM, «CIOBO «IOCYAapCTBO» O3HA4aeT BCAKOE

' Topbamiox H.A., Kywurickuit B.A. OBluas Teopua NMpaa; OCHOBHBIE NOHATHA W JIOTHYECKHE
cxempl. YueGHoe nocobHe. Miick, 1996. C. 13.
2 Cm.: Mcropna Io/mMTHNEcK X U MpasoBuix yyermit. Yuetrux /Tloa pen. B.C. Hepcocrmua 2
usa., nepepab. u son. M., 1988. C. 84.
3 Enaunex I OB1uiee yuenve o rocynaperse. CI16., 1908. C. 131,
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yeNnoBeyeckoe OOIIECTBO, B KOTOPOM CYLUECTBYET NONMTHYecKas AUpepeH-
UHaLys MeX Iy NPaBALKMHE H YIPaBJIAEMbIMY, T. €. TOJIMTHYECKaA BNACTE) .

CoLHOIOTHYECKOE MOHMMaHue rocyapcTBa MOJYYUIIO pacHpoCTpaHe-
HHE M B PYcCkoil JOPEBONIOHOHHOM nuTepatype. «1'0CYAapcTBO €CThb 06-
Wecmeen bl o103 C606OOHBIX NH0Eil C NPUHYOUMETLHO YCHMAHOBGNEH-
HbLM MUPHbIM ROPAOROM NOCPEOCIEOM NPEOOCMABNEHUA UCKNIOYUMENb-
HOZ20 npasa NPUHYHCOCHUA MOJIbKO OPZaHaM zocydapcmea’.

«IocynapeTBO — 30 CoI03 C80BOOHbIX NIO0E, HCUEYUUX Ha onpelde-
JAeHROI meppumopuu U ROOYUHAIOWUXCA NPUHYOUMENbHOU U camo-
CIMOAMEbHOL 8ePXOEHOU eaacmuy’. «(CocynapcTBO — Mo COI03 HAEHOE
COUUANbHBLX ZPYNN, OCHOGRHHbIIL HA 00Ue4enoseecKom npuHune cnpa-
6€0NUEOCIU, OO COOMBEMCIBYIONIEN eMY 6ePXOGHOI 8AACIBION .

[IpumepHO Takoe e NOHHMMaHHe ToCyAapcTBa Kak 00he IMHEHMA S0 aeH
[IOZl ONHO# BNAcThIO M B NMpeJesiaX OJHOH TEPPUTOPHM MBI HAXOIMM y MHO-
[MX Y4YEeHBIX-OpHCTOB JopeBomouHoHHO# Poccun (P.®. KokomkuHa,
[.@. lllepmeneniua U p.)’.

Takum 06pa3oM, MOXHO TOBOPHTH HE CTOJNIEKO O TOCYIapCTBE Kak 00
afnapare BJIacTH, CKONBKO O roCyJapCTBEHHO OPraHH30BaHHOM oOllecTBe.
H3y4as rocymapciBo, €ro Heflb3fs OTpbIBATH OT OOLUECTBA, MOXHO JHUIIL B
HekoTOpoii cTeneHH abcTparupoBaTecs. ['ocymapcTBo 6e3 obiecTsa He cy-
mrectByeT. O4YeHb 4acTo, AaBas ONPENENICHHE TOCYIapCTBY C COLHOJIOrHYe-
CKHMX MO3WIWHA, YKa3bIBAIOT Ha Takoil 00A3aTe/lbHBIIM €ro NpU3HaK, Kak Hace-
JIEHHE, U BBIBOJAT TpHaAy: HaceJleHHe, TeppUTOpusA, BiacTh. [TomoGHbIif
NMOAXOH, YXOMAIMA KODHAMHM K APHUCTOTEMO, B HACTOAIIEE BPEMSA TOITYIIA-
peH 3a pybexoM cpeau IopucToB, Griocoon, COLHOIOTOB, IOTMTONOrOB.

Counosorydeckoe MOHUMaHUE rOCyJapcTBA Mbl HAXOIHM B COBpPEMEH-
Hoil pabote D.A. [To3auakosa. «I'ocyaaperBo ecms gopma uenoseueckozo
o0wercumun, COBMECMHO20 Dbimua N100eil KaK cyuiecme obuiecmeeHHo-
nonumuieckux. Kak TakoBo€ rocylapcTBO MPEACTaBIAET COGOM TOTatb-
HOCTb HWJIM LEJIOCTHYXO OPraHHYeCKYI0 CHCTEMY, XHBYIYIO B COOTBETCTBHHU
¢ 0cOOBIMK NPUCYINMMHM € 3aKOHaMM (KaK OOLUMMU, CBOWCTBEHHBLIMM CHC-
TEMaM TaKOIo pojia, Tak U OCOOEHHBIMM, OOYCNOBNECHHBLIMU KOHKDPETHOM
KyJIbTYpHO-UMBHIIH3ALMOHHOH cnieLmukor). I'ocynapcTso ects uenoe, u3
HETO Hesb3sA BRIYWICHHTh KaKylO-TO OTIEIBLHYIO, XOTA H B BBICHIEH CTeNeHH
B&XHYIO CTOPOHY, OyIp TO rocylapCTBEHHOe YCTPOICTBO, 3KOHOMMKA,

; Hiozu JI Koncturyimonroe npaso. O6mas Teopus rocymapetsa. M., 1908. C. 25.

; Kopryros H M. Pyccroe rocynapersennoe mpaso. T. 1. CTI6., 1902.1 C. 27.

4)(amcrrtoe« B.M. Obiasn reopus npasa. M., 1914. C. 15.

" Twxomupos JI.A. Monapxuaeckas rocyfiapersetsocts. CII6., 1992. C. 31.

* TompobHee O pavTrHEIX BAPHAHTAX TIOHMMAHMA TOCYANCTREHHOCTH B HCTOPHH MONMTUKO-
1paBoBoi MbICIM cM.: Teopus rocynapcrsa v rpasa. Xpectomarus. B2 1. T. 1. C. 151-192.
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TpaBo, CHCTEMA HPABCTBEHHOCTH M T. M., M PAaCCMaTPHBaTh €€ BHE OpraHHye-
CKOM CBA3M C IpYTHMH, CBOIUTS BCE K HEIA.

OTBiIeKasACh OT MaTepPHATbHOH OCHOBBI (TEPPUTOPHS, DUPOLHBIE PECYp-
Cbl, MECTOITOJIOXKEHHE, K/IMMAT U NPOYHE PU3HYIECKHE X4PAKTEPUCTHKH), «T0-
CYRAPCTBO ecmb OP2aHUYECKAR CUCMeMA, OPZGHU30GAHHAA HA HAYANdX
ONPedeNenno20 NOPAOKA, 6 KOMOPLI GKIIOYAIOMCA NYGAUYHAA éracmb U
OpZaHbl YNpaegileHuA, Npaso ¥ Npaeoeoli NOPAOOK, obsiuau u OYXeeHO-
HpAGCMEEHNbIE YEHHOCIIU U HOPMbL, MO eCMb éce mo, 4mo obvedunsem
J1100¢ii 8 eOUHOM ObMieHCUMIUL, NOODEPIHCUGAEN UX COBMECHOE CYUIECH-
606anue, pezynupyem Ux nogedeNite i COXpanaem obuHocmb & eude Hepac-
wnenumoii yenocmuocmu. ... 'ocyaapeTBo, cieoBartesibHo, — 3mo eduHcm-
60 obwiecmea u eracmi, wlu o6uiecmea u coomeemcmagyowezo 20cyoap-
cImeennozo ycmpoiicmsay', - 3aUIOYAET aBTOP.

Crenxyet uMeTk B BUIY U TO, 9TO IBA H3JIOXKEHHBIX BEIIIE TOAXO0AA HE MC-
YepILIBAOT MHOr006Pa3NA OHUMAHMIA TOCYIapCTBA’. 3aMeTiM, OIHAKO, HTO
B TEOpHMH rOCYJapCTBa M MpaBa NPY PaCCMOTPEHWM CaMbIX OOLIMX MPobieM
TOCYIapPCTBEHHOCTH, MPH I3JI0XKEHMH MOCNEIYIOUINX TeM 10 TEOPHH rocyaap-
cTBa 00BMYHO HCIOMB3YETCA MCKIFOUYHTELHO HOMHTHKO-IOPMIMIECKOEe NOHHU-
MaHHe rocynapcTsa.

§ 2. CyumHocTh rocyaapcrsa

B kauecTse ofiHO# M3 GrI0COGCKIX-KaTeropuii BEICTYTIAET CYLHOCTD —
3Mo cosoKynnocmv Haubonee &ANCHBIX, ycmoliuugwvlx ceoiicms, onpede-
RAOUUX cambie Heobxooumble ZTyOURHbIE CEA3YU U OMHOWEHUA Npedmema,
RENEHUA, O KOMOPHIX 3Q6UCAM 6C€ UX. OCIILTbHbIE CEOCMEA U NPUIHAKIL
TaxiMm obpa3oM, npobiieMa CYIIHOCTH IocyAapcTBa — 3To Npobiiema ompere-
JieHMsA caMoM BaXHOH, ONpeNeNAIOIIEN €ro XapakTepHCTHKH.

Bonpoc 0 CymHOCTH rocyIapCTBEHHO-TPABOBLIX MHCTHTYTOB BCET/Ia SB-
JAICA TPaOULMOHHBIM /i MApKCHCTCKO-NICHMHCKOM TEOPHMH IOCyHapcTBa M
npasa. OH pacKpbIBalCs CO MHOTHMH OTChLIKaMH K Ipomssenesnam K. Map-
kca, @. DHrensca u B.H. JlenuHa ciexyiomuM o6pasoM.

Onupascy Ha NMPUHLHAN MATepHATBHONO €IMHCTBA MMP2, MapKCHCTCKO-
JIEHMHCKas TeOpUA YCTAHOBKJIA, ITO IOCYJApCTBO MPHHAIEXHT K 001acTH
oflecTBeHHbIX ABIeHuiA. CeNoBaTeNbHO, U1 HAayYHOro NOHHMAHMA €ro
IpUpOIBI HEOOXOIUMO HCCIENOBAHNE CTPYKTYPBI 00LIECTBa, X KOTOPOMA NpH-
Ha[UTEXHIT TOCYJAPCTBO KaK COCTaBHaA YacTh MONMTUKO-IOPMAMYECKOH Ham-
cTpoitky. KitaccukK MapKCU3Ma-NEHHHIBMA JIOKA3bIBANIM, 1TO BO3HUKHOBEHHE,

lCM [o30maxos 3.A. dunocouna rocynapersa u npasa. M., 1995. C. 39.
% Cm., Hanpumep: Tuwxomupos FOA. I"ocynapcmonapyﬁemecmnm//[’ocynapcrmunpam 1997.
Ne 2, C.25; Yupraw: B.E. NeMEHTH! CPABHMTENLHONO rocyfiapeTBoseserun. M., 1994. C. 6-13.

82



CYLIECTBOBAHHME M pa3BUTHE JHOOOTO rocyJapcTBa CBS3aHO C KJIACCOBBIM
o0lIECTBOM, a pOLIECC €ro OTMHPaHHMA — CO CTaHOWIEHHeM OeckiaccoBofi,
COLMANLHO OOHOPOIHOI CTPYKTYpHI 001IeCTBA.

CyLIHOCTh TOCYAapCTBa OUPEe’eIfOT KIaccoBas CTPYKTypa oOImiecTsa,
TOCIIOACTBO TeX WM HHBIX KIIACCOB B JRHHOH CHCTeMe OOILECTBEHHLIX OTHO-
IIEHWH W, CNefoBaTebHO, CO3JaHHe MMH TOCyIapcTBa KaK OpYIMA CBOEIo
rocroictea. B asxciuryataTopckoM ofIecTBe CYIIHOCTh TOCYZapcTBa 00y-
CIIOB/IHBAETCA 2HTATOHMCTHYECKUMH MPOTMBOPEYMAMH MEXTY SKOHOMMYECKH
TOCTIOACTBYIOLIMM U SKCIUTyaTHPYeMBbIM Knaccamu. B oblectse, nepexoaHom
OT KalMTATM3MA K COLMATM3MY, CYITHOCTh IOCyAapcTBa ONpeAeIBIeTCH aHTa-
TOHM3MaMM MEXUTY CBEPrHYTHIMU M MOOeMBUIMMH KIIACCAMMU, 3 TAlOKE COOpY-
KECTBOM BCEX TPY IALIMXCA MACC, @ B COLMATHCTHYECKOM OOILECTBE CYIHOCTh
rocyapcTBa COCTOHT B COKO3€ paboyMX, KpeCThAH M MHTEIUTUT €HLIMH.

OKOHOMHYECKHE, KJIACCOBbIE U MAaeoyormueckue ¢axrophl, o6ycnoBnu-
BAIOLIHE CYIHOCTh NOCYNApCTBA, ONMPEAENIOT M €r0 OCHOBHOE COLMATLHOE
HasHaYeHHe — PeryJHpoBaHHE OOMECTBEHHBIX OTHOILEHHUI B MHTEpEcax KO-
HOMMYECKM TOCTIOACTBYIOLIETO Kiacca. CHCTeMa NMONUTHYECKOrO rOCMoOACTBA
KIacCcOB B OOLIECTBE C aHTArOHUCTHYECKMMH OTHOLIEHUSMH OXBaTHIBACTCA
NOHATHEM OuKmamypsl, T. €. TIOT4IUHEHMA NEATELHOCTH BCENO HACEJIEHHA
MHTepecaM SKOHOMHUYECKH [OCMOACTBYIOmEro iacca. Takum ofpasoM, cymr-
HOCTb JKCILTYaTaTopCKOro NoCyAapcTBa COCTARIAET THKTATYPa SKOHOMWHECKH
TOCHOACTRYIOMIETO KJlacca.

Totmy IApHOCTEIO HONB30BANMCH ONPEAEIEHUS TOCY IAPCTBA, B3ATHIE 3
pabot B.H. Jlemuna: «"ocynapcTBo ecth 0cobas opraHM3alis CHIBL, €CTh
OpraHM3aluA HACWIIHA JUTs [ONABNEHHMA Kaxoro-nmubo kiaccan, wik «ocy-
JapcTBO — 3TO €CTh MalNMHa AIA NOJAEPXKaHUA rOCMOACTBA OJHOrO Ki1acca
Hag apyrum»’. .

Taknm o6pasom, B rocynapcTee B KJIaCCOBOM 06LIECTBE TEOPETHUECKH
BUIENH, MpexIE BCEro, Opyaue KIacCOBOIO TOCMOACTBA M JIHIUL 3aTeM —
armapat O6IeCOUMANTBHOrO YIPaBIeHHSA, HEOOXOMMMBIN /UTA OpraHM3aLAK
obuecTBeHHOM XH3HK. CYWHOCTb, T. €. IABHAs, ONpeNeNsIoman XapaKre-
PHCTHKa JIOGOTO NpeAMeTa, ABJEHMS, TIPONECCa, CO3MAHHOIO MM MCIIONL-
3YeMOro 4eNOBEKOM, 0ObIMHO CBS3BIBAETCA C €T0 HA3HAYEHHEM, CO CIIOCOH-
HOCTbIO YIOBNETBOPATH T€ WIIM MHBIE NOTPEOHOCTH YenoBeka, C 3THX MO3U-
LH, CyugHoCmb 20€Y0aPCMEA COCTOMT B €0 COLMANBLHOM Ha3HaYeHHuM, a
MMEHHO: PeryNUpOBaTh OGLIECTREHHbIE OTHOLICHHA, YNPABIATH OGLIECTBOM.
Tt IpOnOMKEHHS CyLIeCTBOBAHUS Y€J(0BEYECKOTO OBLIECTRA Heobxommmo
obecnevuBaTh OCTOAHHOE MPOM3BOACTBO U BOCIIPOM3BOACTBO OOIIECTBEH-
HOM XH3HY, 4TO JOCTMIaeTCA HAMYHEM COLMATHLHOTO yupapienus. Haina-
UCHHE TroCylapcTa kak OCO6OH OpraHM3allMM BNAcTH 3aKIOYaeTcsi B

' Jlewurs B.H. Nom. cobip. cou. T.33.C.24; T. 39, C. 73.
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,

YNP2BICHHM MpOLECcCaMK peaM3auMM CTOALMX Nepel obLIecTBOM 3aiay.
locynapereennoe ynpasnenue - 3mo uenenanpasnennoe eozoeiicmeue
20Cy0apcmea Ha CUCMEMY OOUIECEEHHbIX OMHOWEHIE C UeLbio UX yno-
PAOOMEHUA U NNIAHOMEPHO20 paseumusn. [IA CYIHOCTHON XapaKTEPUCTHKM
roCynapcTea MHOIA HCIMOJb3YIOT KATENOPHIO «LUEHHOCTh rocygapctaay. Llen-
HOCTb TOCYJapCTBa COCTOMT 6 €20 PewibHOii CHOCOGHOCTU HAnpasiAmY
obuecmeennoe pazeumue.

IpakTirgecku Bce TPOGNEMBI TEOPHHU TOCYAAPCTBA MPAMO KM KOCBEH-
HO CBA3aHBI C KaTeropue# «CyImHOCTh rocymapctsay. Hekoropble M3 HuX
GyZyT paccMOTpeHb! B HACTOSILIEH TeMe, APYTHE — B CIETYIOLIHAX TeMax Mo
TEOpHH rocynapcTBa.

C TOYKH 3peHMs OTP@KEHMs B YNPABIEHYECKON AESTENHHOCTH OMpene-
JICHHBIX WHTEpECOB, B COBPEMEHHOM TEOpHMHM NOCyIApcTBa M IpaBa MPHHATO
pA3HaTs ABE CTOPOHBI B CyLHOCTH TOCYZapCTBa, TOCKONBKY YIPaBNCHHE
OBIUECTBOM MOXET OCYMECTRIATHCA IOCYHAPCTBOM Kak B MHTEPECAX BCETO
OOLlIecTBa, Tak M B MHTEPECax OTAENBHBIX JHLI, JIM60 COUHANBLHBIX rpymm,
CTOAIKX Y BTACTH. [I03TOMY roBOpAT 0 TOM, 4TO, C OJHOM CTOPOHEI, rOCyAap-
CTBO €CTh 0c06as OpraHM3IalMA BIIACTH, KOTOPas BLICTYNIAET B Ka4€CTBE MHCT-
PYMEHTa OpraHH3aLMY JKH3HY 0OILecTBa, CpeacTBa YIIPaBieHUA UM ¢ Y4eTOM,
TIpexJIe BCETO, OOIIECTBEHHEIX WHTepecoB. C Ipyroil cTOpoHE!, rocyapCTBO
CJIYXHMT OPYAMEM HACHNHUA B PyKax MEHBIIMHCTBA JJIA TI0JaBJeHNs 6O0JIbIIHH-
CTBA HaceJIeHHs (HalpuMep, SKCILUTyaTHPYEMBIX KIIacCoB), SBJIAETCA CPEACTBOM
peaiv3alMy MHTEPECOB OTHOCHTENBHO HEMHOTOYMCIICHHBIX COLMANBHBIX
IPYT, KOTOPbIM MPHHAMNEKUT IKOHOMHYECKAS WIHM MONUTHYECKAs BJIACTE.
OTH IBe CTOPOHBI CYIHOCTH B PA3/IIIHBIX COYETAHUAX TIPHUCYTCTBYIOT BO BCEX
rocyapcTpax Kak CYLIECTBYIOLMX B HACTOAILEGE BpeMs, Tak U KOTKa-THOO
CYILIECTBOBABILKX B MCTOPMH YENOBEYECTBA. MAapKCHCTCKO-TIEHMHCKas FOPH-
Jirdeckan Hayka abcomoTH3IMpOBala MOMEHT HACKIIMA B YIIpaBIeHYECKOH les-
TEJILHOCTY FOCYAApPCTBa, Mpeliaraia He BIIOJHE aJCKBATHOE €r0 MOHMMAaHHE.

I'oBOpsi 0 BO3MOXHOCTH OCYIIECTBIIEHUs YNpPapJeHYECKOH AeATeabHO-
CTH WIM B MHTepecax OOMecTBa B LIEJIOM, WIM B HHTEPECAX OTAENBHBIX CO-
LHAJILHBIX TPYII, yYeHsle Npe/UlaraloT ¥ pa3Hble BapUaHThl BO3HHKHOBEHHS
rOCYJapCTBEHHOCTH, Tak, OMHK YTBEPXUIAIOT, YTO K rOCYIapCTBEHHO Opra-
HH30BaHHOMY OOUIECTBY MOYTH Be3/€ JIIOAM NPHILTH NEPBOHAYAIBHO, Ipe-
MIE BCETO, B LIeJsX YOOBIETBOPEHMS CBOMX OOIIMX MHTEpeCOB (3allilkTa OT
HanafeHuit W3BHe, HEOOXOAUMOCTh NMOCTPOIKH M MOJNEPIKaHUA B HaLIeXKa-
1IIEM COCTOAHUM KPYMHBIX UPPUTALHMOHHEIX COOPYIKEHHH H T. I1.).

[ocynapcTBO BO3HMKIIO KAK OpPraHM3aliis, YIpaBnsrollas obmecTBOM
IUIsl COXPaHEHMA €ro CyLIECTBOBAHWA M JalbHEHIIero passuths. 3ateM, €
MOCTENEHHBIM PacclOeHUEM OOIIECTBa ¥ BO3HUKHOBEHHEM KJIacCOB, IOCY-
OapCcTBO CBOIO NEATENIBHOCTh B TOH KM WHOM CTeNeHH HOLIHMHSAET MHTEpe-
caM 3KOHOMHYECKH M MOMUTHYECKH FOCOACTBYIOWEro kiacca. CylecTyer
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¥ POTHBOIIOJIOKHASA TOUKA 3DEHHA, B COOTBETCTBHH ¢ KOTOPOH rocyAapcTBO
BO3HMKaeT MMEHHO KaK anmapar HacWIHA, HaXONALMHACA B pyKaX HMYILHX
IUTA [IO/IaRJIEHAS SKCIUTYaTUPYEMBIX CITIOEB HaCeNeHHMA.

Ewie ofiHa caMOCTOATeNIbHAs pobiieMa, CBA3aHHas C CYIUHOCTHIO, C COLM-
albHLIM Ha3HAYEHWEM TOCYJApCTBa, — ONPEldENCHHE Mpedenod YNpaansiouezo
8030eticmeus rocyIapcTsa Ha ODIIEeCTBeHHBIe OTHOMEHHA. AGCQIEOTHO Bee CTo-
POHE! (YHKIMOHMPOBAHHA HEJIOBEYECKOr0 OOLIECTBA NOIDKHEI HAXOTMTBCS II0J
KOHTDOJIEM IOCY/IapCTBa, WK e MyO/IMIHAA BIACTh JOJDKHA OrPAaHIHBATE CBOS
BMELIATENMLCTBO B 00IIECTBEHHbIe OTHOWIEHHA? U B Hayke, U B NPAKTHIECKO
rOCYIAPCTBEHHON IEATENLHOCTH M3BECTHB! 1B KpaiHIX BapHAHTa paspeineHus
JanHod rpobyeMsl. C OOHOM CTOPOHBI, CYIIECTBYIOT PAdIMYHbIE KOMLICTIMM
TOTAIMTAPHOTO MOCY/EPCTBA — FOCYAApCTBa, KOTOPoe aBCOIOTHO BCE CTapaeTca
JepxaTh [0 CBOMM KOHTpojeM. C TOYKM 3peHHA TOH e MAapPKCHCTCKO-
JIEHMHCKOH IOpUIMUECKON HayKH, MOCYNapCTBO ARIACTCA [VIABHBIM OpYIMEM MOo-
CTPOEHUA KOMMYHUCTHYECKOro ObLIEcTBA U cepa ero YNpaBIAIOLIErO BO3AeH-
CTBHA JOJDKHA pacpOCTPAHATECA HA Bee OOILECTBO (BITPOYEM, 3TO COMETANOCH C
UIesMH 0 HeoOXOAMMOCTH Pa3BUTHA CAMOYTPAR/EeHHs Hapoia — Bellb B KOMMY-~
HUCTHYECKOM 06LIEeCTBE MECTa rOCYAapcTBy He Haxomanock). C Opyroif cropo-
HbI, €CTh H TEOPHH, UMEFOIIME IPOTUBONONOXHYIO HAMPABICHHOCTD, K IIPHMEDY,
TaK Ha3bIBaeMasi KOHLICMLIMA roCy/1apCTBa — «HOYHOTO CTOPOXKa». 3Ta OCHOBAH-
Hat Ha JMOepamM3Me KOHLEIIMA JOIYCKAna TONBKO OXPaHWTeNLHbIE (yHKIMH
rocynapcTea. ['oCcyapcTBo — «HOTHOM CTOPOHO) — HE BMELMBAETCA HH B 3KOHO-
MUKy (30Ch €MHCTBEHHBII PETYJIATOP — PHIHOK), HH B YACTHYIO JKU3HL IPKIAH.

Kak npaBuno, rpaHMibl JEATENBHOCTH TOCYJapcTBa IPH3HAIOTCA MM~
POKMMM M Y3KMMH B 3aBUCMMOCTH OT TOFO, YbH MHTEPECH! — JIMIHbIE KIIH
00l1eCTBEHHEIE — ABJLAIOTCA IPHOPUTETHEIMU. MHIMBMIyaTHCTHYECKOE 06-
LIECTBO, OGLIECTBO KOTOPOE IPU3HAET B NEPBYIO OYePElb LEHHOCTH THOEpa-
JH3M2 — JIMYHYI0 CBOGODY KXAOTO H 9aCTHYIO COOCTBEHHOCTS ~ OTPaHHYH-
B3eT BMELIATENBCTBO IOCYNAPCTBA B KU3Hb IpaxigaH. O6inecTBo, 06BAB-
JIIFOLIEE [NIAaBHBIMH, MPeXkAe Beero, 0biye, KOJUIEKTHBHBIE HEH, HAIPOTHB,
MpeAnoaraeT 6ok NPOCTOP ANl TOCY AaPCTBEHHO EATENIBHOCTH .

Jlst ysicHeHuA NpesieNo AeATENLHOCTH rOCYIapcTBa CleRyET PaccMoT-
peTh MOHATHE IPAKAAHCKOro obwecTsa. ['paxanckoe obmectso — dyHaa-
MEHTaJIbHaA KaTeropHsi, UCCIEA0BAHUIO KOTOPOM, K COXANEHHIO, B OTE4ECT-
BEHHBIX TYMaHUTApHBIX HaykaX JOJ/DKHOTO BHUMAHHA JOJIOe BpeMs He yie-
mwuiock. I'paxaganckoe 06iecTBO MOXKHO OMPENEIHTh, KAK MHO2000pazue
0014eCEeHHbLX OMHOWICHUT — IKOHOMUMECKUX, COUUWTLHBLY, npaeosslx,
KyLbMYPHYIX, UOEONOZUMECKUX, PENUZUOINBLX, MOPANLHBIX — He ONOCPedo-
6AHHLIX NOMUMUYECKOU OeamenbHOCMbIO 20Cc)dapcmea. TO TOHATHE

o' Jlazapes B.B. Teopus rocynapctsa i papa (akTyambHbie npobnempl). YyeGHoe nocobue.
M., 1992.C. 87, 88.
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TIOMOTaeT PacKphITh CYLIHOCTh IOCYHPCTBEHHO-TIPABOBBIX SABJIEHUH, 0CO3-
HaThb NpEfEnbl roCyAapCTBEHHON AeATeNbHOCTH. [0CynapcTBo He HOMKHO
OBITb CNabkIM U NACCHBHBIM, Kak M HE JOJIKHO 6bITh BCEBIACTHOLIM U BO3BbI-
warmuMes Hap obmecteoM. HeobGxomumo cuinHoe roCyJ1apcTBO, 0CO3-
Halolliee BMECTe C TeM Mpejesibl CBOEro BMEIIATENLCTRA B KM3HL 00IIecTBa
M perynspylollee He BCe OBIIeCTBEHHbIe OTHOLIEHHA, a JIMINL Haubolee
BRXHBIE C TOYKH 3PCHHA HHTEPECOB CYIUECTBOBAHUS M Pa3BHTHA O6IIECTBA.

IIpenensl rocynapcTBEHHOro BO3NEHCTBMA — OHA U3 CIOKHBIX M He-
JOCTaTOYHO U3YYEHHLIX MPOBJIEM TEOPHH FOCYIapCTRa.

§ 3. Tun rocyaapcraa

TCocynapcteo kak ocobas opraHH3alLMa BJACTH, KaK CAMOCTOATENE HbIi
MHCTHTYT XH3HH OOIIECTB2 HAXOMUTCA B TIOCTOAHHOM Pa3RUTHHU. HecKombko
TEICAYENeTH!, BEKOB M JaXe AECATIIETHI TOMY Ha3aj rocyaapcTBa 6bimu
COBCEM He TaKMMH, KaKUMK OHM ABJIAIOTCA B HAcTosulee BpeMs. PaccmoTtpim
OCHOBHbIE BEXM B MCTODMYECKOM Pa3BHTHM [OCYNAPCTBA, LA TOrO YTOBLI
YACHUTb OCHOBHBIE TEHJICHLIMH B COBEPINEHCTBOBAHUM IAHHOIO WHCTHTYTa,
pa300paThCa B CYLIHOCTH COBPEMEHHBIX TOCYIAPCTB.

T'oBopa 06 McTOpHH pasBUTHA FOCYIapCTBEHHOCTH, OOBIYHO MCMOME3Y-
0T KaTErOPHIO «THII FOCYJaPCTBa» WIM (MCTOPHYECKHH THII FOCY IapCTBay.

Tun rocyaapcrea — 310 COB0KYRHOCHb 00WUX NPUIHAKOE, CBOMCTM-
8EHHBLX ONPEOeNeH O, KaK NPAGUI0, UCIOPUYeCKU 000co00NeH O zpynne
2ocyoapcme. Tvmonorua (OT rpeyeckoro «typos» — ormevaTok, ¢opma, ob-
pasell) — METO/] HayYHOTO NO3HaHWUS, B OCHOBE KOTOPOIO pacweHEHHE CHC-
TeM OOBEKTOB M WX IPYNIIMPOBKa C MOMOWIBK 0GOOLIEHHOMH, UAEANM3MpPO-
BaHHOM MoJenu WM TuUna. THIONOrHA WMCIONB3YyeTCa B LENTX CPaBHUTENb-
HOTO M3y4eHUA CYLIECTBEHHBIX NPU3HAKOB FOCY[apcTBa W MpaBa KaK cocy-
IECTBYIOIHMX, TaK U Pa3fieIeHHBIX BO BPEMEHU.

B coBerckoe BpeMs B FOpPHAMYECKOH HAayke NMPH M3T0XKEHUH JAHHOIO
BOIPOCA MCIIOJB30BANICS TONBKO TaK Ha3biBaeMbIl GOpPMalHOHHBIA MOIXOL K
HCTOpHH pa3Butaa obuiectsa. Ceifyac MOMy4MI1 paclpocTpaHeHHe M APYroi
MOIXOX — LMBIUTH3aLIMOHHBIH. PaccMoTpuM 062 nomxona.

PopmMauMOHHbIA MOAXOA K THIIOJOIMH TOCYHAPCTB ObL1 pa3spaboTaH B
pamxax MapKCHCTCKO-JIEHHHCKOH TeOpHM rocynapcrtsa u npaba. CoracHo 31o-
My [OOXOMIy THII TOCYIapCTBa ONpeAeAeTcs SKOHOMMYECKHM CTpoeM Kiacco-
BOIO OOIIECTBA, COOTBETCTBYIOLIEH eMy KIIaCCOBOMH CTPYKTYPOI, ero KiaccoBoit
CYMHOCTBEO. MapKCH3M-NeHHAM3M paccMaTpHBaeT HCTOPHIO KaK eCTECTBEHHO-
HCTOPHYECKHIA NPOLIECC CMeHBI 00INEeCTBEHHO-3KOHOMHYeckyX dopmaumit. Ka-
AIan oBIeCTBEHHO-3KOHOMMYeCKas (opMammist (OT JTATHHCKOTO «formation —
06pa3oBaHKe) — 5T0 HCTOPUYECKIH THII OOLIECTBA, OCHOBAHHBLA Ha OMpENeNeH-
HOM crocoGe mpomsBoacTea. KakaoMy THrty obiliectsa CBOACTBEHEH Ompee-
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JIEHHBI# THIT TPOHU3BOICTBEHHBIX OTHOLUCHHIT (0a3KC) M COOTBETCTBYIOLIUX EMY
MOJNMTUIECKHX, TIPABOBBIX M UHBIX (HAJCTPOSYHBIX) YupexaeHui. ['ocynapctso
¥ MpaBo — 3T0 Haubojiee BAKHbIE YaCTH HAACTPOMKH, MX CYIIHOCTh, CONEpKa-
HUE, B KOHEYHOM CYeTe, OTPeIeISTOTCA IKOHOMHYECKUM 6a3HCcoM.

Taxum 06pazoM, B COOTBETCTBHH € HOPMALMOHHBIM TIOJXOAOM K HCTO-
pUH pa3BUTHA OOIIECTBA HCTOPHYECKUI THN roCydapcTBa — IMO COBOKYH-
Hocmb Haubo/lee CyujecmeenHsIX NPUIHAKOG, CEOUCMEEHHBIX 20CYyOapcm-
8am 00RO o0wecmeeHHO-3KOHOMUMecKoll opmayuu. THIBI rocyIapcT B
o61IecTBax, pacKOJIOTHIX Ha aHTarOHMCTHYECKUE KIAcchl: paboanadenvyeckoe
2ocyoapcmao (OCHOBHAsA XapaKTepUCTHKA — MOJMTHYECKasd BJIACTh - B pyKax
paboBinafentueB); peodaibHoe TOCYAAPCTBO (TIOUTHYECKAs BJIACTh - B pyKax
dbeonanos); Gypacyasnoe cocydapemeo (NONMTHYECKAd BIAcTh — y Oypxya-
3uM). ['ocy1apcTBO NIpY cOLMANM3ME H B MEPEXOAHbIIT IEPHOX K KOMMYHH3MY
SIBIVIETCA COYUQNUCIIUYECKUM, OHO BBIPAXKAET BOJIO BCETO HapOa.

JpinKylnas cuia MOCNeaoBaTeNbHOR CMEHBI MCTOPUYMECKHMX THIIOB IO-
cynapcTs — Kiaccopas 60prba, a caM 3TOT mpollecc npeldonpeaesieH COL-
abHO-9KOHOMHMYECKMM pa3BUTHeM oOmectBa. CMeHa THIIAa rocyJapcTsa
03Ha4aeT UIMEHEHHA B MOTHTUYECKON HaACTpoOike 00IUecTBa, KOTOPbIE BbI-
3BaHBI PA3BUTHEM CAMOI0 Crocoba IMPOM3BOACTBA, MPOM3BOOUTENBHEIX CHIL,
TpeByIoIMX H3MEHEHUs i POH3BOACTBEHHBIX OTHOLUCHHHA.

[Iponecc cMeHpl MCTOPHMYECKMX THIOB IOCYHapCTBa XapakTepH3yeTcs
O0BEKTHBHOCTEIO. B LieNIoM OH He 3aBHCHT OT BOJIM ¥ CO3HaHUA IoAed, pa3-
JM9HBIE CYOBeKTHBHbIE (AKTOPbI MOTYT YCKOPHTE MIIM 3aMe[JIATh 3TOT Mpo-
Llecc, HO He IpepBaTh WK NIOBEPHYTH €0 B APYTYIO CTOpoHY. Kapiil nocie-
AYIOIMA THII TOCYJApCTBA ABJIAETCA HCTOPHUECKHM GoOliee IPOrpecCUBHBIM,
9eM TpebIAYIIHIA, UX CMEHa OCYLIECTBIIAETCS B PE3YIIETaTe PEBOJEOLIMH.

OcHOBHBIMH HeIOCTaTKaMK (GOPMALMOHHOIO NOIX0NA ABIAKOTCA:

BO-MIEPBBIX, OAHOIMHEHOCTL B TPAaKTOBKE MCTOPUYECKOrO PasBHTHA
TOCYIaPCTBEHHOCTH KaK MEXaHHYEeCKOH CMEHBI OJHOrO0 UCTOPHUYECKOrO THIA
roCyNapcTBa APYruM - 3TO HE COOTBETCTBYET PeaIbHOMY XOLY HCTODHH C ETO
MHOT000pa3sieM MyTefi M GOPM rOCYLapCTBEHHOTO Da3BUTHA, C yUKTUYHO-
Cmbi0 3TOTO PAa3BUTHA, BOIMOKHOCTBIO BO3BPATHBIX [POLIECCOB MPH CMEHe
THIIOB TOCYIapCTBa,

BO-BTOPBIX, HEAAEKBATHOCTL IATHYWICHHON (POPMALMOHHON CXEMATH-
K M OWHO0YHAsT YHMBEPCAIH3AUMA BO BCEMMPHOM MacIuTabe pabogia-
HENBYECKOro, (eofanbHOro, GypiKyasHOro M COLHATMCTHYECKOTO THIIOB
rocyZAapcTsa. HCTopis rocynapcTBeHHOCTH -~ MHOTOBAapHaHTHA W AANEKO He
BCCTIIa BIMCBIBACTCA B HAYEPYEHHBIE LTS HEE CXEMBL,

B-TpETHHX, HTHOPHPOBAHHE a3UATCKOIO CNOCO0a IPOU3BO/ICTBA;

B-1€TBEPTHIX, 11€100UCHKA TyXOBHBIX haKTOPOB (KYNbTYPHBIX, HALHO-
HAJIBHBIX, DEUTHO3HEIX M T. 1) M YManeHue POJH KylbTYPHO-TyXOBHOI
KHM3HM OOLIECTBA B PA3BUTHH H THIOJIOTHU TOCYJapCTBEHHOCTH, €e OIPaHH-
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HEHHE KpyroM Tex e, NpeAcTaBieHui M UEHHOCTeH, KOTOPBIE OTPakAIOT
HHTEpeChl aHTAarOHNCTHYECKUX KIIaCCOB;

B-IIATBIX, AMOJIOTETHKA COUMATMCTHYECKOTO THIIA [OCYAApCTBa KaK HC-
TOPHHECKH NMOCNEIHETO H BLICIIEro UCTOpHYeckoro Tuma. IlpakThka rocynap-
CTBEHHONO DA3BUTHA Pa3sBEHYaNld YTOIMYECKYIO KOHLENLMIO «OTMHDaHHA»
rocyfapcTaa. ‘

HiMeeT ;i cMuIcn B HacToOslIee BpeMst o6paIarscs K ¢hopMalMOHHOMY
nozxoxy? BeiTh MOXET, OH yXe CTal JOCTOSHMEM HCTOPHH BMeCTe C Map-
KCH3MOM-TIeHUHIIMOM? [1pescTaBIseTcs BO3MOXKHEIM TOROPHTE 06 omMpere-
JIEHHOM TI03HaBaTebHOH LEHHOCTH (OPMAIMOHHOIO MOMX0Aa K HCTOPHH
pa3BUTHA OOIIECTBA, HO JIMUIL HA OPAHMYEHHON TEPPUTOPHH U JIHIIb O
20-30-x rr. XX B.

Tocne Ileppoif MUPOBO# BOMHLI HAYAIOCh AKTHBHOE BMELIATENBCTBO TO-
CYnapcTBa B 3KOHOMUKY, MOCTENEHHOE CIIKMBAHHUE COLMANBHBIX [POTHBO-
peuHii, MEXIYHAPOAHOE COTPYIHHYECTBO MOCYNapCTB HA OCHOBE MPH3HAHHS
Tpas 9enoBeka (B TOM YHCE H COLMATbHO-3KOHOMHYECKHX), CO3IaHHe TapaH-
THI{ I UX cOOMIONICHMA, MOBBILIEHHE YPOBHA GNAaroCoCTOAHMA BCEX WICHOR
obmectsa. MHmycTpHaNLHO Pa3sBHTBIE MOCYNAPCTBA IBOIOLMOHUPOBATH, NPH-
0o6peNi HOBOE Ka9eCTBO.

CymnecTByeT HECKONBKO TPaKTOBOK UMBIIM3ALMOHHOIO NMOAXOAa K TH-
TIOJIOTHH TOCY.JApCTB.

Haw6onee yacTo TepMUH «IMBWIMBALIMA» (OT JATHHCKOTO «Civilis» — rpax-
HaHCKHIL, TOCyJapcTBEHHEIH) ynoTpetisierca B Ka4ecTBe CHHOHMMA KY/IHTYphL,
Boo61e, M 0603HAYAET UCTOPHYECKH OMNpeeNeHHbIH YPOBEHb Pa3BUTHA 00LIe-
CTB2, TBOPYESCKMX CHI U CIIOCOGHOCTEI! YeoBeka, BHIpKeHHBIA B THIIAX H (op-
Max OpraHVBaUMM MHM3HU U NCATENBHOCTY JIOLEH, B MX naamoorlﬂomermm(, a
TaKKe B CO30ABAEMBIX MMH MaTepHANLHBIX H JyXOBHBIX LIEHHOCTAX .

Iueunuszayun — NOHATHE BECHMA EMKOe M HEONHO3HAYHOE. IDTO M CU-
HOHMM KYJIBTYPHI, ¥ YPOBEHb, CTYNIEHb Pa3BUTHA MaTEPHAIBHOM H yXOBHOH
KYNbTYpHI, CTYTEHb 0OILECTBEHHOTO Pa3BUTHUA, CIEMYIOIIAsI 3a BapBapCTBOM,
M Jaxe 3M0Xa Jerpajaldy U YIanKa KylbTyphl B IDOTHBOBEC €€ LIENOCTHO-
CTM U OpPraHMIHOCTH.

Taxem 0Gpa3soM, MOXKHO FOBODHTE O LIMBHIM3AUMAX JPEBHUX M COBpE-
MEHHBIX (M O COOTBETCTBYIOIIMX THIIAX NOCYNapCTh), O LIMBIM3ALMAX 3a-
NaJHBIX ¥ BOCTOYHBIX (M O COOTBETCTBYIOILMX THIAX FOCYNApCTB), O UHMBH-
JIMBAIHAX JOMHIYCTPHAILHEIX, HHIXYCTPHATBHBIX M MOCTHHIYCTPHATLHBIX (4
0 COOTBETCTBYIOILMX THIAX TOCYJApCTB) M T. 1. Bhlllle peys yXxe Llla 0 Tec-
HO#1 B3aUMOCBA3H 00LIECTBAa M rocyapeTBa (CM. COLMOIOTHYECKOe TIOHATHE
rocyapcTsa), NO3TOMY ONpeleNEHHBIA MO3HABATELHEI CMBICT UMEIOT 1
THTONOIMH TOCYAapCTB, OCHOBaHHBIC Ha THIOJIOTHAX OOLIECTBA, CYIECTBO-

! Cm.; Cosercxuit sHImMKsIONe AMYeciai ciopapb. 4-e w3n. M, 1989. C. 678.
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BaBIIMX YEJOBEYECKMX UMBWIM3ALMEA, 0COGEHHOCTH KOTOPhIX 08YCIOBUIH
ceoeobpa3ne TeX WIN UHBIX TOCYAapCTB.

HMeHHO ¢ 1opuaNYecKoit TOUKH 3penus 6osiee LEHHBIM [peACTaBIgeTCH
LMBMIIHM3ALIAOHHBIA TOAXOA K THUIOJNOTHM FOCYJAPCTB, OCHOBaHHBIH HE Ha
BHEIUHHX, a Ha BHYTPEHHUX 0COOEHHOCTAX (QYHKIMOHUPOBAHUA rocynapcr-
BEHHOCTH. ['0CYIapcTBO — 9TO OpraHW3aus BIACTH, MO3TOMY, aHATU3UPYA
0c06€HHOCTH Pa3IMYHBIX TOCYJapcTB, BHUMaHHUE CleayeT obpamarh, Ipex-
Jle BCero, Ha acnexTsl (OpMUpPOBaHMA, NPHUHAMIENKHOCTH, OCYIIECTBICHHUA
rocyfapctseHHo BuacTd. C TakuxX MO3ULMIL TPH LIMBUIIM3ALMOHHOM NOIXO0-
e K THIONOTHU TOCYAapCTB B OCHOBY Kiaccuduiauuy Gepetca cooTHOLE-
HME TOCyIapCTBa U JIMYHOCTH. B COOTBETCTBHH C 3THM MOAXOAOM pa3lHya-
0T [OCYIApCTBa TPAAUUHOHHbIE  COBPEMEHHBIE (FIH KOHCTHTYLMOHHBIE).

Tpadunuonnsie zocyoapcmga. Ilog HUMH NOApa3yMEBAOTCA, IpeXae
Bcero, paboBrnazesnbyeckye 1 peonanbHble MOHapXHM. 34ech HApPO He SABJIACT-
€ UCTOYHHKOM TOCYJapCTBEHHOHR BJIACTH, NOCYAapCTBO o6NiamaeT mpakTHye-
CKH HEOIPaHMYEHHBIMH MMOJIHOMOYMAMH B OTHOLIEHMM GONBLIMHCTBA Hacele-
HUsL, OTPHLIAETCA PABHONPABHE JIOAEH, HAJIMIUe Y HUX ECTECTBEHHBIX ITPaB.

Coépemenrivie (KOHCIUMYUUOHHbIE) 20CY0apCcméd, TIOX KOTOPHIMH
TIOHHMAFOTCs, B OCHOBHOM, Oyp)KyasHble pecIyOJIMKN U KOHCTHTYLHOHHBIE
MoHapxuH. Hapon sABISETCA HCTOYHHKOM TOCYNApCTBEHHON BIACTH, MM
$opMHPYIOTCS 3aKOHOJATENBHBIE OPraHBl, [OCYAapCTBO NOMTIMHEHO O6LIe-
CTBY, cdepa ero HeATeNLHOCTH OrpaHUyeHa (MpPeXae BCero, KOHCTHTYLHEH,
[03TOMy COBPEMEHHbIE TOCYNapCTBa Ha3bIBAIOT U KOHCTHUTYUMOHHBIMH),
HpH3HAHBI M rapaHTHPOBaHL! NPaBa YeJoBekKa.

B crexyromux TeMax no TeopuUM rocymapctsa GyneT MpOJOIAEHa Xa-
PAKTEPUCTHKA TPAOHLHOHHBLIX U COBPEMEHHBIX FOCYHapCcTB. 3T0 camad 06-
Wan KI1acCUMKaLMsa, CYIECTBYIOT U APYTHe, YTOUYHMOLIME U TOTOTHAIOLIME
ee. Kpome Toro, ciemyer uMeTh B BHOY M TO, YTO MHOXECTBO TOCYHAPCTB
HaXOMMTCs Ha PA3HBIX CTAAUAX NIEPEXONA OT TPAAMIMOHHLIX K KOHCTHTYIM-
OHHBIM rOCYJapCTBaM.

TpanuumoHHble u coBpeMeRHBIE (KOHCTHTYLIMOHHEIE) IOCYaPCTBA pasH-
TENBHO OTIHYAIOTCA APYT OT JApYra 10 BCEM IapaMeTpaMm. Y HHX paiiyHbie
CIOCOGbI BO3HUKHOBEHHS, CYWIHOCTh, (YHKLIH, MONUTHYECKHMA PeXHM, TOCY-
AapCTBEHHEIM alllapat ¥ IPUHUMITLI €70 OPTaHVB3ALUK U JeATeNbHOCTH, opMa
TnpaBneHus, hopMa rocy1apCTBEHHOTO YCTPOHCTBA, HAKOHEL, MHAA M BCA 110-
JIMTHYECKas CHCTeMa COOTBETCTBYIOWIMX oOmiecTB. Ha 3TH OTNMUHTENBHEIE
4epThl Oy aeT 06pallaTeCA BHIMaHUE M0 XO/Ly M3Y4EHHA TEOPHH NOCY1apCTBa.

MOXHO OCTaHOBHTLCA HA PAa3NMMYMAX B CIIOCO0AX BOSHUKHOBEHHA M B
CYMIHOCTH TPaTHLIHOHHBIX M COBDEMEHHBIX (KOHCTHTYLIMOHHBIX) FOCYIAPCTB.

Tpanuusonksie rocyrapeTsa Bo3HMKIM B NTY6OKOH APSBHOCTH B fIpo-
Lecce paiioeHns MepBOOLITHOOBIIMHHEOTO CTPOS U NMpeo6pa’oBaHUA HH-
CTUTYTOB OGLICCTBEHHOH BACTH M0/ BIUAHUEM PAZA HaKTOPOB, OCHOBHEIM
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M3 KOTOpPBIX OBbUT epexol OT NPHCBaHBAOILEN K NTPOM3BOAALIEH IKOHOMHUKE,
TaK Ha3hiBacMasi HEONHMTHYECKas PeBOJIOUMSA. 3a4aTKM COBPEMEHHOW (KOH-
CTUTYUHOHHOM) rocyJapcTBEHHOCTH BO3HMKaT B Homoe Bpems B mepnon
OypXKyasHBIX pEBOMOLMHA, MYTEM PEBONOLMOHHBLIX WM JBOJIOLMOHHBIX
M3MEHEHHH PasNHYHBIX [OCYAApCTB. DTOT IIPOLECC MPOJOJIKAETCA M B Ha-
CToAllee BpEMI.

B cymHOCTH TpaAHLMOHHBIX TOCYAApCTB eCM M He Npeobiiaaana, TO
WIpajia 3HAYMTENbHYIO POJIb OJIHA CTOPOHA: OCYAAPCTBO BBICTYIANO B Kade-
CTBE OPYIOMA [UIA NOJABIEHHA IKCIUTYaTaTOPCKHUX K/1acCOB, B Ka4€CTBE Cpell-
CTBa MPHHYXAeHHA. YTO KacaeTcs COBPEMEHHBIX (KOHCTHTYLHOHHBIX) FOCY-
JIapcTB, TO B HUX 3HaYyeHWe IoCyJapCTBA KakK CpelCcTBa NMpUHYMKIEHUA Orpa-
HHYEHO, B OCHOBHOM, CQepoit OTKIOHAIOIETOCS TIOBEJCHW OTAEJBHbIX JIHL,
rOCyIapCTBO BHICTYMAET, IIPEXAE BCEro, B KaYeCTBE MHCTPYMEHTa OpraHu3a-
LIMH 0BLIeCTBEHHOMN KH3HM .

§ 4. OG30p cneunaNbHOI AHTEPATYPhI 110 TEME
«OO01ee NOHATHe rOCyAapCTBA»

Jna noHMMapms MHOrMX obLiMx mnpo6ieM TEOpPHM Tocydapcrsa (312
TEMa M CIEOYIOLIWe) He YTpaTiia CBOEro 3HaYeHUs NOPEBOIOLMOHHAA M-
TepaTypa 10 TOCYJapCTBEHHOMY IpaBy. FIMEHHO B paMKax 3TOH AMCUMIUTH-
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Tema 5. ®YHKIUH I'OCYJAPCTBA

§ 1. [TousiTHe QyHKIMIA rocyAapcTaa

TocynapcTBO JiA pellieHHs CBOUX 3ajay NEACTBYET M NeACTBYET BeCh-
Ma axktueHO. J{na ofmeit XapakTepuCTUKH AEATENbHOCTH rocynapcrba B
IOPHIMYECKOH HayKe BHIPaOOTAHO NOHATHE «(YHKLHMH rOCY 1apCTBay.

OYHKUHH TrOCyIapCcTBa — 3T0 OCHOGHbIE HANPARIERUA €20 OeAMelb-
HOCMU 1O PelleHUI0 CIOAUILX NEPE)d HUM 3a0ad.

B ¢mnocodckoit 1 FOpHANYECKON JIUTEpaType MOXHO HacyuTarh [0
JBYX JIECATKOR ONpeneneduii GyHkuuil rocynapctea. Hanbonee axekBaTHbIM
npencTariseTcs clemyrollee onpeneneHue: «PYHKIHMA rocyAapeTsa — 310
Heobxo0umoe, 0OHOPOOHOE, NOCMOARKOE, YEa1eco0bpasHoe HanpasieHue
(cmopona) e20 deaAmenbHOCIU, 06YCN08TEHHOE 00 BEKIMUBHBIMU NOMPED-
HOCHAMU 06WECMBEHHO20 PA3GUMUA C MOYKH IPEHUR €20 GHYMPEHHUX U
éHewsHux 3a0awy'. ToBOPA MHBIMM CJOBaMH, QYHKLMH — 3TO TO, YEM 3aHH~
MaeTca rocyJapcTeo. B QyHKUMSIX KOHKPETH3HMPYIOTCA CYIIHOCTh rocynap-
CTBa, €r0 COLMANLHOE HAa3HAYEHHE, T. €. IOKA3AHO, B KaKMX HampaBJeHHAX
roCyaapcTBO OCYIIECTB/ISET YNPaBICHUE 00ILECTBOM.

B 3amaguoil ropumimd4eckoffl Hayke rOBOPAT HE CTONBKO O (YHKIMAX,
CKOJILKO O LIEJIAX M 3aJa4ax rocyaapcrba. B oTeyecTBeHHOMN yye6GHOM M Ha-
YYHOM JIMTepaType Takxke pa3pabaTeiBalOTCA ¥ MOHATHE «3adaqyM rocyaapCt-
Ba» M NOHATHE «(yHKUMH rocyjapcraan. CHHTAETCA, 9T0 3a4a4M rocyaap-
CTBa SRIMIOTCA OMPEOCTLAIOUUM INEMERMOM: TIOCTAHOBKA Mepen rocyaap-
CTBOM M 06lIECTBOM oOIpeneNeHHEIX 3ajad [OpoXAaeT HEo6XO0IMMOCTH
OCYWIECTBIEHUA COOTBETCTBYIOIUX (Y HKIIHIL.

DYHKUMH FOCYAAPCTBA — 5T0 HOHAMUE HE MONbKO ROJUMUYECKOE U
ynpasnendeckoe, HO 6 Mo Jice 6PEMA U IOPUOUNECKOE, NOCKONLKY OHU
OCYM{ECINGNAIOMCA NPEUMYULECMEEHNO ¢ npasossix dhopmax. ConepraHue
KaKJI0M yHKIMH COCTABIIAET YIIpaBIeHYECKasA AEATENHOCTS FOCY1apCTBA B
onpeneneHHoR chepe obiecTBeHHOR Ku3HM. Crieuu(uKa ITOH HesTenbHO-
CTH ONPEIEJACTCH TeMH KOHKPETHBIMM 3afayaMM, KOTOpbIe BCTAKOT MeEpen
OOLIECTBOM HAa KaXIOM MCTOpHYeckoM 3Tane. CofepaHue M 3HAaYeHHe
GyHKIME rocyAapcTBa M3MEHSIIOTCS B [POLIECCE M0 PA3BUTHA.

TIpropuTeTHOE 3HaYeHMe [U1d 06LIeH XapaKTEPUCTHKH OCHOBHLIX Harpas-
JIeHMH JIESTENBHOCTH COBPEMEHHBIX JIEMOKPATHYECKMX TOCYAApCTB MpHoGpe-
TAIOT OOIIECTBEHHEIE, @ HE KIIACCOBBIE MM KOPNIOPATHBHEIE MHTEpECH!, TyMa-
HHCTHYECKME NPUHIMIEI OPraHM3alMU W JEATENBHOCTH [OCYapCTBEHHOIO

' Naxonenxo H.5. Ot TOTAMTApH3IMa K JEMOKPATHH: 0 QYHKIMAX roCYJapcTsa B NEpexol-
xz-mm nepron /Tlomitiaeckue npoGneMst Teoprw rocysapcrsa. M., 1993. C. 29.
CwM.: Yeprozonosxuri H.B. Teopus hyHKumit coLmamicTHeckoro rocynapctea M., 1970. C. 48.
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anmnapara, pasyMHOE COYETAHHE HAUMOHATBHBIX M HMHTEpPHALMOHANBHBIX
aeMeHToB. 1o cBOeH CyLIHOCTH COBPEMEHHBIE NEMOKPATHYECKHE rOCynap-
CTBZ [PEACTABIAOT COBOM OpraHu3aLMio, YMPaBJIAIOLIYIO OOIIECTBOM,
IpeXzie BCETro, C TOYKM 3peHHA o0ILero MHTepeca U COLMANLHOTO IpOrpecca.

OYHKUMH TOCYHApCcTBa He SBJAIOTCA 3aCTHIBIUMMH M HEM3MEHHBIMU,
OHM JMHAMHYHB!, MOABEPXKEHBL M3MEHEHHAM. B 3aBHCHMOCTH OT KOHKPETHO-
HCTOPHYECKHX YCJIOBMM BBIJEIAIOTCA B KayeCTBE [NMaBHBIX Te WIM HHBIE
GyHKUNH. B COBpeMEHHBIX YCNOBWIX I1aBHOW (yyHKUMeil rocyiapcTsa
ABILACTCA 0becneyenue npas u ce0600 zpaxicoan.

@DyHKLMU rocynapCTBa, T. €. XapaKTep M HalpasjieHus rocyxapcTBeH-
HOM IEATENBHOCTH, OKA3BIBAIOT PEILAIOINEE BIHAHHE HAa CTPYKTYpY rocyaap-
cTBeHHOro ammnapara. [loaToMy moAxoé K HCCIEAOBaHMIO TocydapcTBa C
TOYKH 3pEHMA HAallpaBJICHUI €ro NEATENBHOCTH MOXHO CYMTATh HCXOMHBIM,
¢dyHnaMeHTIBHBIM HOAX0A0M. HamMeHeHHA B QYHKLHMAX rocyRapcTBa IpH-
BOJAT K USMEHEHUAM M B CTPYKTYpPE rOCyIapCTBEHHOTO allnapara.

OyHKIMY rocyIapCeTBa CIEAYeT OTTHYATh OT (GYHKUMHA pa3sHOOOPa3HbIX ro-
CYIapCTBEHHBIX OpraHOB, CIIEUMANTBHO CO3JaHHBIX IS OINPENEsIEHHOro BHIA
JesreNbHOCTH. OyHIAnM rocyapcTBa OXBaThIBAIOT €I0 NEATENIEHOCTD B 1IEJIOM.

§ 2. Knaccudnkaums pyHKUHIE rocygapcTea

DyHKIMM roCyJapcTBa MOMKHO KJIaCCH(PULMPOBATh 110 Pa3AHYHbIM OCHO-
BarwwsM. Tak, yYuTsIBasA JUTMTEILHOCTh OCYLIECTBIIEHHA TOH HIM MHOMH rocy-
JapCTBEHHOA OEATENLHOCTH, MOXHO BBLIETUTL HOCHOAHHbIE M GDEMEHHbIE
¢$yHKIMY TOcydapcTBa. B yueGHOM M HayyHO# JiMTepaType roBopAT o yHk-
LIUAX OCHOGHBIX U 6CHOMOZAMETbHBIX (110 3HATCHUIO U CYIMIHOCTH JaHHOIO
roCyNapCTBa), obujecoyuanbuslx U cyzybo xnaccoesix (B COOTBETCTBHU C
npeo0iiafaromeli HalpapNeHHOCTBHIO NOCY JAPCTBEHHON AEATENBHOCTH).

OIMH U3 OCHOBHBIX KpHTepHeB KiacCH(HKaIuil — chepsl rocynapcr-
BEHHOM aeaTenbHOCTH. ITo 3TOMy OCHOBaHUIO Pa3MYArOTCs BHYTPEHHHE U
BHeIIHUe QYHKLMM rOCYAapCTBa.

BHyTpeHHHe PYHKLMU — 3TO TaKKe HANpPaBIeHUs ASATEILHOCTH rocy-
JapcTBa, KOTOPble HalpaBJIeHbl Ha pelIeHHWE 3afay BHYTPEHHEro PasBHTHA
obmectsa. K ynciry BHyTpeHHUX GYHKIHI OTHOCATCA IKOHOMUYECKAR, Pu-
HAHCOBAA, COYUATLHAA, NONUMUNECKAR, IKOROZUMECKAS, KYToMYPHAA, PYHK-
Yus oxparel npagonopadka, Apas u ceoboo epasicoan, GyHkyus obecneyernw
obwecmgennoil bezonacrocmu.

DKOHOMUYECKAA (YHKYUA 20CYOAPCMEa — OCYLIECTBIIEHNE roCyapcT-
BOM YNpPaBJIEHYECKOTO BO3NEHCTBHSA Ha IKOHOMUUECKYro cdepy XH3HH 06-
ulecTBa. D¢ PeKTUBHOE Pa3BUTHE SIKOHOMUKH — OCHOBA N4 YCTIEILIHOTO pe-
IWEHMA JOBBIX MHBIX 33j1ad, CTOAIIUX Iepe]i 00WECTBOM U [OCYIapCTBOM,
MO3TOMY KOHOMUHECKas GYHKIUA TPAIMLMOHHO CYUTAETCSA OIHOM U3 Bax-
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HeMIIMX HampaBleHHH TOCYyAapCTBEHHOH AEATENLHOCTH. OOpekTaMM 310M
YIpaRieHYeCKOH AESTENBHOCTH ABJIAIOTCA IPOUIBOACTBEHHBIE OTHOLICHHS
KaK B rOCYJapCTBEHHOM, TaK U B HErOCYAAPCTBEHHOM CEKTOpe SKOHOMHMKH.

DxOHOMMYECKAs MONMTHKA rocy1apcTBa MMEET palIMMHYI0 HallpaBJyieH-
HOCTh B 3aBHCYMOCTH OT YPOBHS Pa3BHUTHA 3KOHOMHKHM (YTO ABMsETCA Hpe-
061afaloIMM — CEJThCKOE XO03AHCTBO MM IMPOMEINIIEHHOCTS), OT 3TaNna pas-
BHTHA TOTO WIHM HHOTO TOCYJapCTBa, OT KOHKPETHO-HCTOPHYECKHX YCROBHH,
HaKOHe€ll, B 3aBHCMMOCTH OT FOCHOACTBYIOIHX HACONOTHYECKHX YCTAHOBOK,
Hay4YHBIX JOKTPHH.

B cOOTBETCTBUH C MPPHTALMOHHON TeopueH MPOUCXOXKISHUA rocyaap-
CTBa HMEHHO HEOOXOAUMOCTh B OpPraHH3alMM MAacIUTabHBIX CelbCKOXO03qif-
CTBEHHBIX pabor, T. €. HEOOXOAMMOCTL OCYIIECTBICHHA 3KOHOMHYECKOMH
¢yHKIMK, OKa3aNa onpeleluToLIce BIMIHIE Ha MpoliecC 00pasoBaHMA rocy-
JIaPCTBEHHOCTH Y HEKOTOPBIX BOCTOYHBIX HAPOOB.

H3secths! nomynspHeie B XIX B. nubepanbHble TEOPHH rOCYHapCTBa,
KOTOpbIe OTPHLANHY HeOOXOOMMOCTh BMELIATENLCTBA MOCYAapCTBa B 3KOHO-
Mudeckylo cepy KU3HH OOIIECTRA, CYMTAA, NPEKAE BCETO, PIHOK OCHOB-
HBIM PEryJIATOPOM 3KOHOMMKH. BripodeM, romoGHOe OTHONIEHHE K 3KOHO-
MHYECKOH (PyHKLMM rocy1apcTBa, €€ HeJOOLICHKA MPHBENM K Pe3KOMY UMYy-
IECTBCHHOMY PACCJIOEHHIO, K O0OCTPEHHIO COLMAIILHLIX MPOTHBOPEYMH, K
HecTabHWJIEHOCTH B O0ILIECTBE.

OKOHOMMYECKas TONUTHKA FoCcyJapCTha, a BMecTe ¢ Hell U puHancoBas,
M counanbHag B XX B. cTana 6osee xecTkoi. ['ocynapcTBeHHOE BMELIaTe b-
CTBO B 3KOHOMHKY Da3BHTBIX CTPaH 3HAYHTENHLHO YCWIHNOCH IOCHE KOHO-
mugeckoro kpusuca 30-x rr. XX B. IlMpoko HCHonb30Banachk Teopus
JDx. Kefinca, B 0cHOBE KOTOpO# Jiexcana ujes O CTHMYJIMPOBAHUH SKOHOMH-
K¥ TyTeM paclINPEHHA IUIAaTeXECNoCOOHOCTH BaceneHua. ['ocyaapcTso 06-
Jlarano npMOBUTH KOpHOpaluit M KpYNHbIE HHAMBHIYANLHEIE XOXOIbI BEICO-
KHMH HAJIOraMH, 3a CUET Yero MpoBOJWIACH AKTHBHAA COIMANBHA MONUTHU-
Ka, BBHIUIAYMBANMCh NEHCHH, NOTALHUH, OCOOUS MATOMMYIIMM CNIOAM Hace-
nenun. Takum obpasom, nepepacnpenessics o0MEeCTBEHHbIf JOXOK, CHUMa-
JIOCh COUMalIbHOE HATIPShKEeHUe B 06lIecTBe, PERYNPEKAANUCE COUHATbHBIE
W 3KOHOMHYECKHE MOTPACEHUA.

OnHako MpencTaBlieHHask MOJENbL IKOHOMUYECKON NOJNUTHKA UMEeT H
CYLUECTBEHHBIE HEOCTATKH. Pa3BUTHE HEXOTOPBIX EBPONEHCKMX rOCYAapCTB
B 60-70-¢ rr. XX B. Mokasano, 4T0 POCT HAIOrOB H COLMANBHEIX pacxoznos
AeCTaOMITH3MpYeT GUHAHCEI, CO3NAET NPEANIOCBUIKA M4 MHIALMH, TOPbI-
BaeT MyX NpeANpUHHMATENLCTBA, CO3AAET (MAPa3sHTHYECKHM» CI0i JIomeH,
KUBYIWMX Ha nocobue. TakiM 06pa3oM, HeOGXOAMMO M36EraTh U H3NHILHErO
BMEIIATE/IbCTBA FOCYIaPCTBA B SKOHOMUYECkue mpouecck. B 80-e rr. XX B.
MHOTHE rOCYapcTBa MOJ BIMAHMEM HEOKOHCEDBATHBHBIX TEOpHil 3Ha4M-
TEJTBHO OrPRHKMHMNI CBOE BIIMAHME HA HErOCYNAaPCTBEHHBIA CEKTOP B IKOHO-
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MHKE, CYHTasl, HTO OOLIECTBO OT 3TOro GoMbille BBIMIPAET, YeM npowrpaer. B
TO € Bpems OOIENPU3HAHHOM CYMTAETCA 06A3aHHOCTh rOCY1APCTBA OKA3bI-
BaTh NOMNEPKKY MAIOMMYILIUM CHOAM HaCeNeHHs.

O B3auMoAeiicTBUM rocyIapcTsa M 3koHoMUkM B OPI” muluer Hemel-
Kkuit yueHslit X. AGpomaiiT B cBoeit MoHorpadmu «I'ocynapeTBo M 3KOHOMH-
Ka: K BOMPOCY O MOHMMAaHHM TOCYJapCcTBa SKOHOMHYECKOH OOILECTBEHHO-
ctero PPI'». OH yKa3biBaeT, aro B I'epManuu B Teuenue XX B. HECKONBKO
pa3 MEHUIHCh «MOIEITH» B3aUMOOTHOLUEHHH rOCYJapcTBa M IKOHOMHMKH —
KaH3epPOBCKHHA [epHOJ, BeHMapCcKui, HAIMCTCKUH, TOCNeBOeHHbIN. CeayeT
OTMETHTh, 4TO B I'epMaHuM pods rocysapcTsa B Pa3BUTHH SKOHOMHKH Tpa-
JMUIMOHHO 6biNa 3HAYMTENBHOM, 9eM B GONBILIMHCTBE IPYTEX CTpaH 3anapa’.

Papee B CCCP BcA 3kOHOMHMHYECKas JCATEBHOCTh ABNANACE (PAKTHYE-
CKM HCKJIFOYMTENLHO rOCYyJapCTBEHHON AEATENBHOCTHIO. 'oCynmapcTBeHHas
CODCTBEHHOCTh Ha CpPelCTBA MPOM3BOACTBA cocrabisuta Gonee 90 %. Pac-
CMaTpHBaEMO€ HallpaBIE€HUE OEATELHOCTH HMEHOBANOCH XO3MAHCTBEHHO-
opraHu3aTopckoit QyHkuueH — rnaBHON NocTosHHOIM QyHKuMer CopeTckoro
rocygapcrba. OHO O6BABIAIIOCH IVIaBHBIM ODYAHEM CTPOMTENBCTBA KOMMY-~
HH3Ma. [N1aBHas 5KOHOMHUECKas 3ajada rocyaapcTBa — CO3[AaHHE MaTepu-
aNbHO-TeXHHYeckol 6a3bl KOMMYHM3Ma (2 MEepei 3THM CTaBMWiIach 3ajaya —
CO3JaHHe COLMAIUCTHUECKOM CHCTEMBI XO3A/CTBOBaHMA). Y IIpaBleHHE KO-
HOMHKOM OCYILECTBIUUIOCh KOMaHAHO-aAMMHHCTPATUBHBIMM METOHaMH, 6e3
y9eTa MHOTHX 3KOHOMUYECKUX 3aKOHOB.”

- B 90-e rr. XX B. M3MEHWINCh NPHHLMIIBI OpraHM3aluui U ¢yHKLMOHH-
pOBaHKA YKOHOMMYECKOH cepsl XH3HH 00IECTBA, YTO MOBJIEKIO M3MEHE-
HHA U B 00BbEKTax ympaBleHYecCKoro rocyfapCTBEHHOIO BO3NEHCTBHA, U B
MpUHLMNEX YIpaBlIeHHA 3KOHOMHKOH. OCHOBOMoONAaraioliee 3HayeHue A
U3MEHEHMA CONEPXKAHMA IKOHOMHUIECKOW (YHKUMH rocynapcTsa HMeroT
nepexoj K PIHOYHOHN 3KOHOMHKE, pe3Koe YBeJIMYeHHe YacTHOTO CeKTopa B
SKOHOMHKE, Pa3BUTHe NPOLECCOB NpHBAaTH3ALMM, MOABIEHHE CBOOOMHBIX
PLIHKOB TOBApOB ¥ YCITYT, [IPM3HAHHE SKOHOMUIECKOHM cBOOO/bI, IPaBa Kax-
JIOT0_Ha YacTHYI0 COOCTBEHHOCTh U T. . ['0Cy1apcTBO TaKkxkKe MPOJOJDKAET B
IIMPOKOM OOBEME PeryJiHpoBaTh IKOHOMIMECKHE OTHOLIEHHS, HO YK€ HE
TOJILKO B TOCYapCTBEHHOM, HO H B YaCTHOM CEKTOpe.

DKOHOMHKA — HACTOJIBKO CJIOXKHAA U cTielH(IdHas cpepa NeATENbHOCTH,
YTO YIPaBITh €0 BOIMOXHO TOJNBKO C Y4ETOM 3HaHMI 3aKOHOMEPHOCTeH ee
¢dyHkimonHpoBatpa. [TosToMy HeoOXOaMMO OpPHEHTHpOBATbCA Ha  3KO-
HOMMUECKHE MOJENH, ANEKBATHO OTPAXKAIOIIME Pa3sBUTHE IKOHOMUKH 061IEeCT-
pa. B Hammx crpaHax B XX B. JO/Iroe BpeMs 3TOTO He GbUTo. B akoHOMHKe

' Cm.: Abromeit H. Staat und Wirtschaft: Zum Staats Verstindnis der Wirtschafis & ffentlich-
keit in der BRD. Frankfurt A M. New York 1981. 271 s.
2 Cwm.: Yeprozonoaiur H.B. Teopus dyHiamii COLMAMMCTHYECKOTO FOCY AAPCTBA. M., 1970.
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TOCMIONCTBOBATH MOIHbIE JIO3YHTHM — TO BeeoOLIee IUIaHMpOBaHKe, TO Mepenbl-
TIOJIHEHHE TUIAHA (CTAXAHOBCKOE JBIDKEHME H T. IL), TO YBeJHYeHNne MPOK3BOMM-
TEJIBHOCTH TPYAA, TO COBEPLUCHCTBOBAHYE MPOM3BOICTBEHHBIX OTHOLIEHNH, TO
Bceobmas IKOHOMMA — (AKOHOMHKA JIOJDKHA GBITH IKOHOMHOID.
3neck H nanee NPH XapaKTepHCTHKE KOHCTHTYUMOHHOA OCHOBBI TOro
HWIN HHOTO HATpARJIEHHS AEATENLHOCTH Y3GeKCKoro, poccuickoro, wik Ge-
JIOpYCCKOTO FOCYAApCTBA BHUMAHHE CliefyeT oOpamaTh He TOJIbKO Ma CT. 53-
55 Konctaryumu PY, ct. 8, 9, 34-36 Koucruryunn PO, cr. 13, 44 Koucru-
Tyumu PB. Cremyer MBy4HTh Talkoke H CTaThH, ONpEAe/AIOLIYE KOMNETEHUHIO
BRICHIMX OPraHOB [OCYIAPCTBEHHOM BJIAcTH (cM. cT. 76-88, 93-94, 98, 100-
101, 109-111, 118, 120 Koscturyims PY, ct. 71-73, 80, 83-89, 102, 103,
114 Konctarynm P®, cr. 79, 84, 97, 98, 106, 107 Koncturyumu PB).
OunancoBan PyHKIHA rocyaapcrea. OCYLIECTRICHHE yIPaBIeHYe-
CKOH AeATeILEOCTH B 0611acTH cO0pa U paclpefc/iCHHA ACHEXHBIX CPEACTS B
OEMIOM OPHMHIKAET K SKOHOMHYeCKOH (YHKIAM rocyaapcTsa, OJHako Npes-
CTARIAETCA BO3MOXHBIM TOBODHTH M O CaMOCTOATENBHOH ¢uHaRcOBOH
¢ymap. B paamMuHBX H3NaHHAX OHA HA3HIBAETCA NO-PASHOMY — «PYHKUHA
(PHRABCOBOTO KOHTPO/SLY, «(PYHKUHAA HANOrOOONOKEHH] M B3IUMAHHA Hano-
ros» ¥ T. I Conepaan¥ic PHHaHCOBOH (PYHKIIHM IOCYAApPCTBA COCTAPAAET
NEATENLHOCTD [0 COOPY [ACHEAHDLIX CpeicTB (MPeXIe BCETo — depe3 HAIOTH,
a TaKxe 9epe3 HHbiC (HHAHBCOBBIE COOPHL, NOULIHHB!, IUIATEAH) H HX Pac-
OpefciieHHIo (cocTapicHue 6ro/DkeTa, KpeAMTH H T. i). H Bajiorosas noss-
THKA, H 0101&CTHAS NONMTHKA MOTYT HMETh Pa3/IHIHYI0 HANPARJICHHOCTH. B
YACTHOCTH, TO HJH HBOE IOCYAAPCTBO MOXET DPOBOAMTE MAIKY HaB0ro-
BYI0 NONHTHXY WIH, H300OpOT, YCTaHARIHBATL ROBOALHO JHAUHMTENbHLIE
HAI0TH Ha AOXOI TpaxiaH H OpraHM3anvii. 3HaseHne ITof QyHKIMH rocy-
A3PCTBA He TPEDYET OCOOIX KOMMEHTIPHED: HMEHEO OT 3TOM0 HAMPABAEHHS
BEATETHEOCTH IPAMO JABHCHT CTENEHbL OCYIECTRACHM HHBX QyHKIMA ro-
Cy2apCTBa, IPEACIE BCErO, COLHATLHOM, Ky TLTYPHO#, IA0IOTHYECKOM
[TpoGaesas prHABCOBOH ACATEILHOCTH OGCHE OCTPO, CyAA N0 BHCTYT-
JCHHAM B CPEACTBAX MACCOBOA HHMOPMALIAH, BCTATH fiepen POCCHHCKHM
rocyIapcTBOM B Hayale 1997 I. B 3asBIcHWAX MPeMbep-MHHUCTPA, APYTHX
JOTAHOCTHRIX THI OTHOCHTEILHO JOXOAHON 3acTH GtoxaeTa OTMEyaNoCh,
9T0 PoccHa TepseT Kaax WA TpeTui 10 DxeTHMI py6an. [TomiMo Toro, 910
MHOZECTBO NMPCIIIPAATHH H IPOHGBOICTE HMEET ABTOTHHHA PeAHM HAIOTO-
OQI0ACHHN H1H BOOOMIE OCBOOOAICHN OT HETD, BOTHHMICTH CEPLE3HBIE Mpo-
Gead 00 COOPOM BATOroB (CM. B ITOH ¢BIOH cT. 122-124 Koncrarvimu PY,
CT. 37. 75 Koncramyumu PO, c1. 56. 129-136 Konctamviom Pb).
Coumatnag ¢yHKUEE roCY1apcTRa. 33eCH BMeeTCS B BHIY AcS-
mmrmmmmmmpmnﬂmmmvcmm
'ueﬂauoomeﬂna«npa.moxpaﬂemle CTPOHTEALCTPO AKTIBA M T. X.), a Tak-
Zx 330072 O NOBLIMEERH 0.TArOCOCTONHRA MABOOOECTIEICHHLIX CCE HACE-
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JICHHA, OKa3aHWE WM MaTepHanbHOM W WHOH nomomy. Ecth gake Teopus
«COUMANLHOTO rocyaapcteay. Iloa coumanbHeM noapasymesaetcs rocyaap-
CTBO, KOTOPOE 3360TUTCA 0 GNAronoIyany rpaxaaH.

OTa TeopHs HALLIA OTPAKEHHE B 3aKOHONATE/NBCTBE MHOIHX COBpeMeH-
HEIX FOCYAapCTB, B TOM 4Mcie U B KoHctutyuuun Pd: «Poccmiickan dene-
PAUMA — COKUAIBROE 20CYOAPCMEO, NORUMUKA KOMOPOZO HANPAGNEHA Ha
co3danue ycaosuil, obecnesusalouyx 0OCMONiRYIO JCuIny U c80600HOE
pazeumue uenosexan (cM. 4. 1 ct. 7). B Poccwuiickoii denepanun, kak B co-
HATLHOM TOCYAApCTBE, «OXPAHAIOTCA TPYI M 3A0POBbE JHOAEH, yCTaHABIH-
BA€TCA rapaHTHPOBAaHHLIA MUHUMANLHBIA pa3Mep OIUIaTsl TPyAa, obecrneyn-
BAETCA MoCyapCTBEHHAs MOANEPHKKA CEMbY, MAaTEPUHCTBA, OTLIOBCTBA M JIET-
CTBA, MHBAIMAOB M NOXMIEIX IPaX[aH, pa3BUBAeTCA CHCTEMa COLMANAHBIX
CIYX6, YCTaHABITHBAIOTCA TOCYNApPCTBEHHBIE ITEHCHM, TOCOOHS M HHBIE ra-
PaHTHH COUMANLHOMN 3aIHTRY (cM. 4. 2 cr. 7). Ctatba | Koncturyuuu PB
rnacut: «Pecny6sinka Besiapych — yrumaproe demoKpamuyeckoe coqu-
anbHoe npaeosoe zocydapcmeoy. B Koncruryimu PY oTcyTcrByeT craTha 0
COLMANBHOM [OCYIapCTBE. ‘

3HayeHue cOLMAILHON QYHKIMH B HacTOANIee BpeMsl YpPe3BbIYAHO Be-
JiHKo. HayansHerii iepHof B pa3BHTHM PBIHOYHOM 3KOHOMHKH, HMEHYEMBI,
C OMpeAe/ICHHOH TOYKM 3pEHHs, CTaadedl NEPBOHAYATBHOIO HAKOIUIEHHA
KalMTaNa, NPHBEN K PACCIOEHMIO HacelieHHA Ha GoraThix M OemHBIX NMpH
¢$hopMaNEHO NMPOBO3IJAlIEHHOM paBeHCTBe. B Takux ycioBHAX Heobxoavma
3a1ImWTa OT GeaHOCTH, 6e3paboTHiisl, COLMANbHAA NOMISPKKa MATOMMYIIX
CIIOEB HaceJIeHUsA, OCOOEHHO TakuX, KOTOpbIe (elle MM YXKe) B CITY PasHBIX
TIpAIHH HECTIOCOOHB! ce6s JODKHBIM 06pa3oM obecneauTh (IeTH, CTyAeHTHI,
WHBaJINABl, NeHCHOHepH!). KpoMe Toro, cyImmecTBYIOT NMpOoteCCHH, IpeXpAB-
TSUOIHE K JEOIAM MOBHIIEHHEIE TpeboBaHwsl, UTo 00YyCIOBIMBAET HEOBXO-
IMMOCTh YCTAHOBJICHHs MNOBBIIUEHHBIX COLMANBHBIX TapaHTHH (K mpHMepy,
COTPYIHHKH [PaBOOXPaHUTESILHBIX OPraHOB, BOEHHOCTy K aume). [ns rocy-
JApCTB, IPaXate KOTOPBIX OCTPAtany OT aBapiu Ha YepHo6ruIbcko ADC
WIH OT Tpareiuy ApanbCKoro MOpA, aKkTyalIbHbl MEPONIPUATHA IO HX COLU-
aJNLHO 3aluTe.

CoumanbHas QyHKUMA MOABJIAETCA Y TOCyAapCTB Nalneko He cpasdy: Kak
OIHO M3 BAKHBIX HANPABJIEHHH IOCYAAPCTBEHHOM AEATEBHOCTH OHA MOJY-
qaer cpoe passuTHe ToJbKo B XX B. (M. cT. 37-42 Konctutyuuu PY; cr. 7,
37-41, 43 Koscruryuun P®; c1. 1, 32, 4143, 45, 47, 48 KoHctutynuu PB).

B conepmdﬂue noaumuueckoil yHKYuu 20cyoapcméa BXOAMT Kak
NEATENBLHOCTS NO [OJAEPIKaHUIO HOJIMTHYECKOT0 FOCHOCTBA IIPaBALIMX, TaK
U JeATeNbHOCTh Mo (OPMUPOBAHMIO M OPTaHHM3ALMM pabOThl BCeX rocynap-
CTBEHHBIX opraHoB. CIIOBO «ONMTHKa» YNOTpebleHO 3echk B OYeHb Orpa-
HHMMEHHOM CMBICTIE, BOOOIIE XKe ITHM TEPMUHOM MOXHO 0603Ha4HTE Mmoboe
HampaBleHue NEATENBHOCTH [OCYAApCTRA — IKOHOMHYECkad, pUHAHCOBAS,

104



COLMaNbHAA MONUTHKA M T. 4. OOBIMHO AEATENBHOCTE N0 GOPMUPOBAHMIO K
opraHu3alMH paboThl roCyfapcTBEHHBIX OPraHOB B KAUECTBE CaMOCTOATENb-"
HOM (yHKUHMH rocylapcTBa He BBLAENAETCH, OJHAKO CIEAYeT NPU3HATH 3Ha-
YHMOCTh M IOCTATOYHO GONbLIoH 06heM 3Toft AeATensHOCTH. Tak, Hanpm-
Mep, 13 30 IIyHKTOB, CNpeleNsIOUIMX KoMNeTeHuuo [Ipesunenra Pecmy6u-
i1 Benapycs, Gonee NMONOBMHEI CBA3aHbI ¢ GOPMUPOBAHNEM M OpTraHH3aLeR
paGoThl Pa3NHYHBIX rOCYNApCTBEHHBIX opraHoB (cM. cr. 84 KoHcTHTyuwmu
PB; cr. 93 Konctutyuuu PVY; ct. 83, 84 KoHcturymmu P®). B oTmenbHBIX
my6nukaumax 90-x rr. XX B. MpU3HaeTCA HEOOXOAMMOCTh CHELHATEHOrO
yKa3aHWA Ha TaKyro JesTeNIbHOCTH rocynapctaa. Tak, JILA. Mopo3osa ropo-
put 0 GyHKIUH obecnieueHHss HApOJOBIACTHA, COCTABHOM YacTeIO KOTOpOH
ABJETCA OPTAHK3ALMA BEIGOPOB IPEICTABUTELHEIX OPraHOB rocyxapcTaa’.

JKonozuveckan yHKyua zocydapcmea — 3TO HANPABICHUE JEATENb-
HOCTH roCyJapcTBa I10 oXpaHe pHPOIbl M PaLIMOHAIBHOMY HCIIONh30BAHHIO
MPHPOJIHBIX PECYPCOB. DKONOTHYECKas QYHKLMA MOABIACTCA Y rOCYAapCTB
Jvue B XX B. Brarogaps HayqHbIM OTKPHITHAM B NeOMeTpHY€ecKo# nporpec-
CHH pa3BHBaeTCs IPOMBINIIEHHOCTh. 3HaMeHMt XX B. — HayyHO-
TEXHHYECKHIi POrpecc, HayuHO-TEXHHYECKas peBOoLMA. OIHaKko OOHO U3
CNEeACTBMH HayYHO-TEXHHYECKOro [POrpecca — MCTOLIEHNE TNPUPOIHEIX pe-
CYPCOB, 3arpsA3HEHHE OKpYKalollei cpezpl, HECYIEE YIpo3y CYIIECTBOBaHUA
HE TOJIbKO PACTHTEIBHOMY H XHBOTHOMY MMPY, HO H 4ejoBedecTy. IloaTo-
My HEOOXOIMM KOMIUIEKC MEpONDHMATHI MO OXpaHe OKpYXalomed cpeupl,
OCYIIECTBIAEMEIX, MPEXIE BCETo, MOCYNaPCTBEHHBIMH OpraHaMi. JKOJIOTH-
geckad (yHKUHMA OPHCYMa BCEM COBPEMEHHBIM NPOMBIUUIEHHO Pa3BUTHIM
rocynapcTsaM. Bo MHOIMX rocyRapcTBaX NPHHATHI HalHOHAILHLIE MpO-
I'paMMsI TI0 OXpaHe OKpYKarolleit Cpefbl, CyLIECTBYET pa3BHTOe SKOJIOrH4e-
ckoe 3akOHOAaTeNbCTBO. ColepaHHe 3KOJOIHYECKON NONUTHKH rocyaap-
CTBAa COCTABJSIET HEATENBHOCTL IO pa3spaboTke Hambosee PaLHOHAILHOIO
PSXHMa TIPUPOJIOTIONE30BAHMUS, NI0 MEPEOCHAIUEHHMIO NPEAIPUATHI C TOYKH
3PEHMA KX 3KONOTMYEeCKON 6€30MacHOCTH, IO CO3AaHMIO MPOM3BOACTB MO
YTHIH3aUMH OTXOHOB M T. A, (cM. cT. 50, 54 Koncturyunu PY; ct. 42 Kon-
crutyuuy P@; cr. 45, 46 Koscturyuun PB).

Kynvmypuan dynxyun 20cydapcmea — HanpasrieHye rocynapcTBEHHOM
DEATENRHOCTH 0 MYXOBHOMY, HHTEJUIEKTYATBHOMY Ppa3sBUTHIO OOIIECTBA.
«YenoBek, ero npaBa, cBOGOALI M rAPaHTHH MX PEATMIALMH SBITIOTCA
8biCuiell uentnocmblo u yensio obujecmea u zocydapcmea» (ct. 13, 42, 49
Koncruryuuu PY; u. 1 et. 2 Koncturyuum PB; c1. 2 Koucrurynuu P®).

AHaJIOTH4HOE MONOKEHHE 3aKPEIUIEHO B KOHCTHTYLMAX MHOTHX rocy-
zapets. Takum 06pas’oM, KaXIOMy YeoBeKy HOMKHE GhITh NpeIoCTaBIeHb!

b Cme Mopozosa JTA. ®ymwamm poccuiickoro TOCynapCTBa Ha COBPEMEHHOM JTane

/Tocynapetso 1 npaso. 1993. Ne 6. C. 98-108.
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BO3MOXHOCTH IJIA €r0 QyXOBHOrO Pa3BUTHA H CO3JaHbl JUTA 3TOro Giaro-
NpUATHbIE YCI0BHA. [J03TOMY HEOGXOAMMEI rOCYNapCTBEHHOE PYKOBOACTBO
1 rocyiapcTBeHHas NOI/IEPKKa 06pa3oBaHMUs, HAYKH, KyJILTypEI.

B coBpemeHHBIX yCIOBMAX IS CYIIECTBOBAHMA ¥ PasBUTHA OBLIECTBA
HEOOXOZUMB! TyXOBHO M HHTE/LIEKTYalbHO PA3BUTHIE JIOIM, TPaMOTHBIE,
KBANTMPULMPOBAHHEIE CrieUHATHCTs!L. Uenosek, He o6namaroumit FyGoKuMu
CNICUHANbHBIMH [O3HAHKAMH, BRIKITFOUEH M3 MpoLecca 0GIIECTBEHHOTO NPO-
M3BOJCTBA, OH NPHHOCHT 00LIECTBY MHHHMAJIbHYIO [ONIb3Y MM HE IPHHOCHT
HHKaKoH. [103TOMy BO3MOMHO NOBOPHTH O TOM, YTO INOJMy4aTh 06pa3loBaHue
H COBEpIUEHCTBOBATECA B M30paHHOMH cdepe NEATENBHOCTH — 3TO He TONLKO
NpaBo, HO H MOpabHad 00A3aHHOCTE KXKAOro nepel obwectBoM. C Takux
NO3NUMH GYHKIMUA TyXOBHOIO Pa3’BUTHA OBLIECTBA NPHOGPETAET HCKIIOYM-
TeJILHO BaXCHOE 3HaYEHHE.

B paymuibie ncTopUdeckye MEPHOIBI JaHHOE HANPABIEHME NEATENLHO-
CTH rOCYapCTBa MMeNo pasHoe 3HaueHue. B Coserckom Corose BpeMs 0co0oit
AKTHBH3ALKMY, NIOJBEMA JEATENBHOCTH B cthepe 06pazoBaHusA, HAYKH, KYJIBTYPEI
— TaK HasbIBaeMas «Ky.JI6TypHas peposnormm» 20-x rr. XX B., korxa Heobxomu-
Mo GBLTO Npeo/ioNeTh HEerpaMOTHOCTh; B 60-¢ IT. HabMoJancs pasMax By3OB-
CKOI0 H Hay9HOro apikeHnA. B 1997 r. y3bekckuii mapnameHT NPHHAT «3aK0H
06 ofpazoparm U «HalmoHATBHYO NPOrpaMMY NOATOTOBKH KaIpOB).

O61asn npobnema pa3sBHTHA KylIbTypHON GYHKILHMA B HaCTOALIEE BPEMS
— €€ HEIOOLEHKA, HEAOCTaTOYHOEe (PMHAHCHPOBAHUE KyJIbTypbl, HaykH, 06pa-
jopaHuA. Takoe MOJIOXEHME BIIONHE OOBACHUMO TPYIHOCTAMHU PpasBHTHA
COLMANIBHO-3KOHOMWYECKOMH Ceprl 0OLIEeCTBA, OTHAKO HEraTUBHEIE MOCHEM-
CTBHS 3TOTO MOTYT NPOABUTH cebi B OymyrneM.

PaHee B MapKCHCTCKO-NEHHMHCKO! TEODHMH IocyAapcTBa M TpaBa JaHHOE
HalpaBlieH#e AeATEEHOCTH Ha3bIBANTOCh KYJTbTYPHO-BOCIMTATENEHOH (yHK-
uued rocynapcrpa. ['ocynapcTBo AO/DKHO OBUIO IOCIEIOBATENBHO BHEIPATH
TIPHHIIMITE COLIMANTHCTHYECKOro 06pasa JXIM3HY, BOCIIMTEIBATL HOBOIO YeNOBe-
Ka — YeJIoBEeKa KOMMYHHCTHYECKOTO OOINecTBa, 60pOThCA ¢ UHAKOMBICITHEM,
YTBEP*IaTh KOMMYHHCTHYECKYIO MACONOrHIO, OOBACHAA Bee OOILECTBEHHbIE
SBJIECHUS C KIACCOBBIX O3MIMIA, HAKOHELl, TOTOBHTS KI1ACCOBBIX GOHLIOB.

Bompock!, KOTOPbIE BOZHHKAIOT TPH aHAK3€ OTEYECTBEHHOM IopHANde-
CKOI JIMTEepaTyphl COBETCKOIO MEpUOJa, 3AKOYAIOTCA B TOM, [IO/DKHO JIU
rocyzapcTso Boobue GopMHUpOBaTh ONpecIEHHOE MUPOBO33PEHHE Y CBOMX
IpaXIaH WIH 3Ta AEATENBHOCTE JOKHA ObITE OTAaHa Ha OTKYI pa3jiMyHbIM
HETOCYIapCTBEHHBIM OPraHH3ALMAM — TMONMTHYECKHM, KYJILTYPHBIM, Pesu-
THO3HEIM. 3IeCh CIEOYET HaM BHOBb BEPHYTBECA K PAaCCMOTPEHHMIO BOIPOCA O
npelenax JEATeNbHOCTH rocynapcTBa. be3ycloBHO, rocyaapcTBo HODKHO
NpUHUMATh ydactee B GOpMHpPOBaHHH MHDOBOIIPEHMA HIEHOB OOIIECTBa.
OnHaKo, BO-MEPBBIX, CAeXyeT He HaBA3BIBATh ArPECCUBHOE KITACCOBOE MHUPO-
BO33PEHME, a PYKOBOACTBOBATLCA [PHOPHTETOM TaK Ha3BIBAEMBIX oOlleue-
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JIOBEYECKMX LEHHOCTEH; BO-BTOPBIX, HEOOXOAMM OTKa3 OT LEHTpanu3aliMH,
OT OrocyaapcTBieHUsA 00pa3oBaHMA, HayKH, KYNbTypPbl, pa3BUTHE, HAllpUMeD,
PA3THYHBIX HErOCYNapCTBEHHBIX y4eOHbIX 3aBelleHHfl, pasHbIX KyNbTYPHBIX
HaNpaBJIeHMH, B TOM YHCIIE U 3anpemaeMsix paree. ['ocy1apcTso, oqHako, He
JIOJDKHO OCTABaTLCA B CTOPOHE, OHO JIO/DKHO HaNpaBIATh 3TH MPOUECCHI, No-
CKOJIBKY OTCYTCTBHME KOHTPONIA 32 HMMH MOMET MPHUBECTH K CaMEIM Pa3HbIM
HEBIAroNPUATHEIM ABTEHIM (CM. CT.: 41, 49, 64 Koncturyuuu PY; cr. 13, 14,
28, 43, 44 Koncruryuys PO; ct. 4, 15, 16, 31, 49, 51 Koxcruryvm PB).

DyHKYUA OXPAHBL NPAGONOPAOKA, NPAE U 60600 ZPaxcOaH — 3T0 Ha-
npaBncHNe AEATeNbHOCTH rocynapersa mo Goprbe ¢ MpaBoHapyIeHHAMH B
UEMIX co3aHMA Hanbosee GNaronpUATHEIX YCIoBUi InA 3GGEKTHBHOA peam-
3alMM TpaB PXIaH, UX oObeINHEHNH, OPraHoB rocynapcTsa. [lpagooxparnu-
menvHan OesmenbHoCcmy HaTIpaBiieHa Ha NpeyNpexKAcHHE, BbISBICHNE, Npece-
yeHye, pacKphITHe NMPaBOHapyIIEeHUI (TpeX(ie BCEro, NpecTyIVIEHMA KaKk HaH-
6oJiee OITacCHOrO BUIA NpaBOHapylIeHMH), HaKa3aHWe M BOCIIMTaHMe IPaBOHa-
pyluMTeneii U CBOMCTBeHHa JI0G0My rocynapctBy. Bripouem, B HeKOTOpBIX
YTOMMYECKHX TEOPUSX, OIMUCHIBAIOLIMX OOILECTBEHHOE YCTPOHCTBO Gymymero
H TIPOLIECC €ro NOCTPOEHUs, He HAXOMWIOCh MECT2 AHTHOOILIECTBEHHOMY IOBE-
IIEHMIO M, COOTBETCTBEHHO, FOCYJapCTBEHHOM AeATENLHOCTH 1o 6ophbe ¢ HiM.

OcHOBHOe B XapaKTEpUCTHKE MPaBOOXPaHUTENbHOH (YHKIMM — BO3-
MOXHOCTb 20Cy0apCmeéenH020 NPUHys#cOerus, TIPUMEHEHHE B HEATEbHOCTH
roCyJapCTBEHHBIX OpraHOB NPHUHYAUTENLHBIX, HaCWIbCTBEHHBIX METONOB,
HEOOXOAMMBIX A1 NOJNEP)KaHuA Nopanka B obmectse. B moboM rocynmap-
CTBE CYILECTBYIOT TaK Ha3bIBaeMbIC MPaBOOXPAaHUTENbHEIE OPraHbl, K KOTO-
PBbIM OOBIMHO OTHOCAT CyIbl, POKYPATypy, OPraHbl BHYTPEHHUX €N U Ha-
UMOHANBHOM 6e30nacHOCTH (MeCTO CyJa CPEAM OPraHOB, CTOALIMX Ha CTpake
IpaBa, ocoboe).

[1paBooxpaHuTeNnbHan (GYHKUYA FOCYAApcTBa MOXET NPHHHMATh M-
nepTpodHPOBaHHBIA XapaKkTep, YTO NOATBEPXKAIOT, HAalpHMep, HeO6OCHO-
BanHble penpeccun B CCCP B 30-50 rr. XX B. [ToaToMy oHa JOMKHa ocylIe-
CTBJIATBCS TP COOJIFOIEHMH NPUHLKIIA CTPOIo# 3aKOHHOCTH.

B coBpeMEHHBIX YCIOBUAX 3HaUeHHe YHKIMH OXPaHbl NPABOMOPAIKA,
npas ¥ cBO60J IpaX1aH Ype3BbIYaHHO BenMKo. BMecTe ¢ TeM, pH ee ocyiue-
CTBJIEHHM BO3HHKAET OYEHb MHOIO MpobyieM. C 0HOM CTOPOHBI, HEOGXOIUMO
MIKUTh HEJOCTATKH, MPUCYLIME NMPAaBOOXPAaHUTEBEHOR NEeATENBHOCTH COBET-
CKOro NepHoaa, He XOMyCTHTE BO3BPATa K [PEXHUM KECTOKUM, HE3aKOHHBLIM
MeTofam pabotel, HOOUTBCA peaTBHOTO BOIUVIOLIEHMA B 3Ty AEATENILHOCTH
Ha4aJl [TaCHOCTH, 3aKOHHOCTH, IMpodeccuoHanismMa. C Npyroi CTopoH.l, clie-
HYET COBEPIIEHCTBOBATL 6OPEOY C MPaBOHAPYLIEHUSAMY C Y4ETOM COBpPEMEH-
HBIX TEHOEHUMH pa3BUTHA 0OLIECTBA, M3MEHEHMI KOJMMECTBEHHDIX M Ka4ecT-
BEHHBIX XapAKTEPHUCTHK PABOHAPYIIEHUH. 3AECh BCTAIOT POOJIEMBI 3aKOHO-
JATeNIBHOTO U MaTepUaTLHOTO obecrneyeHHs MPaBOOXPaHUTENbHON NEATENh-
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HOCTH, COLMATLHOHA MOMNEPKKH COTPYIHUKOB [PABOOXPAHUTENBHBIX opra-
HOB, MOBBILICHUA MX COUMaNbHOrO cTaryca. (CM. ct.: 14, 18-20, 25-27 Kou-
cruryunn PY; ct. 20-25, 45-54 Koncturyuuu P®; 9. 3 cr. 1, 4.2, 3 cr. 24,
CT. 25-29, 59-62 Kouctutyumn PB).

B kauecTBe caMoCTOATENLHOM PYHKLUMHM BO MHOTHX y4eGHBIX M3IAHUAX
0B0CHOBaHHO BhIZCNEHE PHKUUA 0bechedenun obuwecmaeennoii beionac-
Hocmu. B ee conepxaHne BXOIST MEPONPUATHA MO NPEXYNPEKICHHIO
JIMKBUAUMA TIOCNEACTBHA PasIU4HLIX HEONArONDMATHBIX ABAECHMH, Mpel-
CTaBJIIOLUMX . YTPO3y HOPMAJILbHOMY CYIIECTBOBAaHUIO Yej0BeKa W OOLIECTBA.
Ilox TakoBBIMU HMEIOTCH B BHXY CTHXUIHHbIE GEACTBHS, KPyIIHBIE MPOMBIII-
TIeHHBIE aBapHH, KaTacTpO(bI, MaccoBbie 6ECTIOPAIKH, OPraHM3OBaHHasA ITpe-
CTYMHOCTh. J[aHHOE HampaBjieHWe NCATENBHOCTH aKTyaJbHO A MHOIMX
roCynapcTs, TA€ B CHIY KIMMAaTHIECKUX YCIIOBHH M reorpaguyeckoro mno-
JIOXKEHWA HepelKH IMPHPOIHbIE KaTalJIM3Mb] — YParaHbl, HABOJAHECHUA U T. IN.

B Poccwifckoit denepaus cO30aHO CIELMATLHOE BEIOMCTBO — MuHu-
CTEpPCTBO MO YpEe3BBIYAAHBIM CHTYAIMAM, NIOCKOJIBKY Ha OTPOMHOM TEppUTO-
PHH 3TOTO IOCYNApCTBA MOCTOAHHO MPUXOIUTCH OCYIIECTBIATS JESTEHHOCTD
N0 JIMKBMIALMH NOCNSACTBHIA WM CTUXMVHEIX OENCTBHIA, MM [POMBILLUIEH-
HBIX-aBapuil. Takoi e OpraH co3/iad ¥ B Y30eKUCTaHe. AHaNOTHYHLIA oprad
BO3HHK Briocnencteum M B Pecrybmuce Benapycs. Ha ee teppuropum cneum-
¢duxa ocymecteienus GpyHiamMu obecnedeHus o6meCTBEHHOM Ge30NacHOCTH
Z0JIrOe BPEMs ONpeneIsaack, IPeXIe BCEro, HeoOXONUMOCThIO PellieHUs Hpo-
6u1eM, cBiT3aHHBIX ¢ KaTacTpodoit Ha Yeprobeuisckoit ASC.

Brewnue Qynxyuu 20cydapcmea — 310 0CHOGHbIE HANPAGICHUA OeA-
MenbHOCMIL 20CYOapPCINEa € €20 OMHOULEHURX C OPYZUMU 20CYOAPCMBAMH.
MO>KHO BBIAETUTH BE OCHOBHEIE BHELTHHE (YHKINH [OCYIAPCTBA: BOCHHYHO
M COTPYAHHYECTBO C JPYTMMM rOCYAapCcTBaMH.

B conepxanue eoenHoil QyrKyuu zocydapcmsa MOXeT BXOIUTE Belle-
HHE 3aXBaTHAYECKMX BO#iH, 060pOHa CTpaHk! B BOEHHOE BPEMA, TOTOBHOCTE K
060poHe B MUPHOE BpeMs, OXpaHa rocy AapCTBEHHBIX IPaHMLL

Paboenagemsyecke U deoanbHble rocynapcTBa MPOBOIMIH, kak Ipa-
BWJIO, 0YeHb arPECCHBHYIO BHEIIHIOK TOJHTHKY: €CIIH COCEIH OKashIBATHCH
cnabee, OHU B BONBUIMHCTBE CTydaeB OKa3bIBAHMCh 33BOEBaHHBIMH.

v Ceffgac kax/10e rocy1apcTBO pa3pabaTEBaeT CBOK 60EHHYI0 OOKMPUHY.
Hcxond U3 CyLIECTBOBaBIODMX DaHee MACOJOTHYECKHX ycTaHoBok, B CCCP
MPOBOIIIICA KYPC Ha NPOTHBOOOPCTBO € KalMTAIMCTHUYECKHMM roCyaapeT-
* BaMHM. Beck 5k0HOMMYECKHH, HayUHBbIH NOTeHUMan pabotal, B MEPBYIO OYe-
peib, Ha passuTHe Boopyxennsix Cun Coperckoro Corosa. OrpoMHble 3a-
TpaTel Ha BOODYXEHHE MOBJIEKIM MWIHTapU3alMIO CTPAHLI, U COOTBETCT-
BYIOIIEE HANpAaBIECHUE NEATEJILHOCTH roCylapcTBa pa3BMBATOCk HEaleKBar-
HO. B HacTOAIee BpeMA BOGHHBIX YTPO3 OT KOHKDETHBIX IOCYJapcTB HET,
OIHAKO COXPaHAIOTCA NOCTATOYHO OCTpbie MEKIOCYAAPCTBEHHBIE, MeXHa-
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LHOHaTbHBIE NpoTHBOpeua. CoBpeMeHHbIMH rocy1apCTBaMM MPU3HAHA Tak
Ha3blBaeMasi JOKTPUHA «JOCTATOYHOH OBOPOHEBIY, CYTh KOTOPOHM COCTOMT B
TOM, YTO BMECTO KOJIMYECTBEHHOTO NApUTETa BOOPYXeHMit Heobxomumo obec-
nevyeHHe BOEHHOTO MOTEHLMANa, JOCTATOYHOrO [ rapaHTHpoBaHHON 6e30-
NACHOCTH. JTa JOKTPHHa 06ecreynBaeT IJHaUNTENbHOE COKPALIEHHE PACXOOB
Ha BOOPYMXEHHSA, CHIXNAET BOIMOXKHOCTh BO3HMKHOBEHHA BOOPYKEHHBIX KOH-
¢$ukToB. B uacTHOCTH, CT. 126 Koncturyuun Y36exuctana riacur: «Peciry6-
nuKa Y3bekucTaH comepxHT BoopyxeHHsle Cwibl 11 ob6ecrnedeHus «CBOCH
6e30MMacHOCTH Ha YpOBHE HEOOXOJHMO# AOCTaTOYHOCTHY.

Iia pecrybnuk 6siBiiero Coserckoro Coro3a ocTpo cTOMT npobiema
KOHBEPCHH 0OOpOHHBIX mpenmpusaTvit. B Poccur npuuatel OCHOBHBIE MO~
JIOXEHHS BOEHHOH JOKTDHHBI, B COOTBETCTBMHM C KOTOPHIMM [JIABHOE Ha-
npapnenHe pedopMbl Boopyxenssx CHI — co3faHHe OTHOCHTEJBHO He-
60MEIIO, HO XOPOWIO NMOArOTOBJICHHOW, MOGHIBEHOW apMuM (CM.. CT. 47,
125-126 Koxcturyumu PY; ct. 59, 87 Koncrutyunn P®; 4, 3 cr. 1, cr. 18,
57 Koncturyuuu PB).

DyYHKYUA COMPYOHUYECIEA C OPYZUMU 20CYOaPCMEAMU B PAZNMYHEIX
chepax NeATeNbHOCTY ABJIAETCA OOBEKTHBHO HEOOXOAMMOMN AT COBpEMEH-
HBIX rocynapcts. Mup obpen HOBoe KadecTBO, B HACTOSALIEE BpEMS HEBO3-
MOXHO, ¥, B KOHEYHOM CYETE, HEBBLITOJHO NMPOBOIUTE MOMMTHKY CAMOM30-
nsimy. Coracopalie YCHWIHIA B MONMTHYECKOH, SJKOHOMIHECKOI, IKOJIOTH-
YECKOH, NPaBOOXPaHHUTETLHOH, KYbTYPHOM H B ADYTMX cepax AeATembHO-
CTH COOTBETCTBYET MHTEpeCaM Kaxoro rocynapctsa. Obas koopanHanus
COTPYAHUMHECTBA MEX/Y TrOCYJapcTBaMM OCYUIeCTBIseTca OpraHusanueii
O6benunenpix Haumit, ee cieLMani3NpOBaHHBIMU YUPEXKIEHMAMH, HHBIMH
MEXJlyHapOIHbIMU OPraHM3aLUAMH Ha OCHOBE IBYXCTOPOHHMX HIH MHOIO-
CTOPOHHMX COTJIALUEHHUH.

Cpenu 0CHOBHBIX HaTPABIEHUH MEXKIOCY 1aAPCTBEHHOTO COTPYAHUYECT-
Ba CJIe/lyeT BHIAEAMTE! COTPYIHUYECTBO IKOHOMHMYECKOE, COTPYAHHUYECTBO B
TIOAMIEPXKAHNW MHUPA; COTPYAHHYECTBO B MOANEPKAHHH MHPOBOTO NpPABOIO-
pska, B 60ps6e ¢ MeXTyHapOJHOH NMpEecTYNHOCTLIO TEPPOPH3MOM; CO-
TPYAHHYECTBO B IPUPOIOOXPAHUTEIILHOR NEATENBHOCTHU, COTPYAHUIECTEO B
cdepe KyIbTypsl, Hayki, 06pa30BAHUA; COTPYLHMYECTBO B PELICHUH JEMO-
rpacuieckol, ChIpbeBOH, IHEPreTHYECKo npo6JeM, B OCBOEHHH KocMoca
(em.: cr. 17, 78 Kometutyuun PY; cr. 61-63, 79 Kouctutyuun P®;
ct. 10-12, 18 KoHcTuryuuu PB).

Hns paccMOTpenus Hanpasienuit u Gopm COTPYAHHHYECTBA C APYTHMHU
ToCyRapcTBaMu BOSMOMXEH aHATU3 MeXyHapOJHBIX 10fOBOPOB, 3aKTIOY€eH-
HBIX Poccnfickoit denepaupeit, Pecrry6nukoii Benapycs, PecrryGnukoit V3-
beknctan. EcTecTBeHHO, rOBOPHTH 0 BHYTPEHHUX M BHEIIHMX (YHKUIMAX
TOCYNapCTBA MOXHO TONBKO B KOHKPETHO-MCTOPHUYECKOM aCTIEKTe, MOCKOMb-
Ky OCHOBHBIC HANPABNEHUA IOCYNAPCTBEHHON AEATENHEHOCTH HAXOIATCK B
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MOCTOAHHOM pa3BUTHM. Belle mepeyMciIeHBl OCHOBHBIE (YMKUKHM COBpe-
MEHHOT0 AEMOKPaTHYECKOI0 rocy1apcTRa.

Camu $yHKIMM rocyIapcTBa, MX COAepaHHe U 3HaY€HME W3MEHMOTCA B
Hpouecce pasBUTHA oOmiecTBa. 3Meck MOXHO DPaccMaTpBath: BO-IIEPBBIX,
GYHKIMH TpagMUMOHHBIX [OCYNapcTB M GYHKUMM COBPEMEHHBIX (KOHCTHTY-
UMOHHBIX) rocyaapcTB. Mcnonk3ys hopManyoHHBIH NOXXOA K CTOPUM pasBu-
THs 4YEJIOBEYECKOTO 00IIecTBa, BOIMOXKHO TaloKe 0XapaKrepH30BaTh GyHKIMM
pabonnagensyeckux, ¢peofaNbHbIX, OypiyasHbIX (Ha CTaHH JOMOHOTIONHCTH-
YECKOI'0 M MOHOMNOJMCTHYECKOTO KATIUTAIN3MA), COLIMATHCTHYECKIX H COBpe-
MEHHEBIX [OCYIapCTB; BO-BTOPLIX, HCTOPHIO PA3BHTUA KOKIOH (QYHKIMH rocy-
JIapCTBA — BpeMs €€ MOARICHHA, H3MEHEHHE COIEpXaHWA ¥ 3HA4YCHUA C pa3BH-
THeM obmectsa U T. 1. KpoMe Toro, CymiecTByIOT U MHBIE NOAXOIB! K KJIaCCH-
duxaum QyHxumit rocynapcTsa o cdepaM AeATessHOCTH. B cootBeTcTBMM C
HMMM ONpefie/IseTCA MHOM INepedeHb BHYTPECHHHX M BHEIUHMX GYHKLHHA, OT-
JIMYHBIA OT PaCCMOTPEHHOTO BEIILIE.

Hnxorza rosopsaT 0 ToM, uTo AeneHme GyHKLMI Ha BHyTPEHHHE M BHEUI-
HHE ABJBIETCS YCJIOBHBIM, IOCKOJBKY IOCYAapCTBO COOTBETCTBYIOLIYHO HEs-
TeJTbHOCTb BHYTDH CTpaHsl (HalpUMep, 3KOJIOTHYECKYI0) B 00A3aTENILHOM NO-
psnke coobpasyeT ¢ JeATENLHOCTBIO Ha MexXIyHapoaHoH apene. Ha aroit oc-
HOBE BBIIEISIOTCA CepH! YIIPABIeHYSCKOH [OCYJapCTBEHHON NEATENBHOCTH
6e3 pamuuit BHYTPUIOCY JAPCTBEHHBIX H MEXKIOCYJapPCTBEHHBIX aCTIEKTOB.

ITpeanaraetcs M equHas iolaccHpuKanya $yHKLMIA rocy1apcTBa, He3aBU-
CHMO OT €ro THma U cdepbl JeATe/ILHOCTH. I'0BOPAT 0 BOIMOXKHOCTH BBLIENE-
HYA 9eThIpeX (YHKIUME, KOTOpbIE OCYIIECTBIIAIOTCA JEOOBM MOCYIAPCTROM!

®  IKOHOMUYECKO — o0eclieueHne HOPMATTLHOTO Y HKIMOHHPOBAHMUS
¥ Pa3sBHTHA SKOHOMUMKH, B TOM JHCIIE IOCPEACTBOM OXPaHb! CYIIECTBYIOMNX
¢$opM COBCTBEHHOCTH, OpPraHU3alMH OOIECTREHHBIX paboT, ITAHAPOBaHHA
MPOM3BOICTBA, OPraHN3ALMH BHEITHEIKOHOMHYECKHX CBA3EH M Ip;

e noaumuveckoii — obecriegerne rocy1apcTBEHHOH 1 0OLIEeCTBEHHOH
6€30MaCHOCTH, COI[MANBHOTO H HAaLMOHAIBHOIO COTJIacHsA, TMOJABJIEHHE CO-
TPOTHBJIEHU POTUBOGOPCTBYIOMMX COUMATLHBIX CIT, 0XpaHa CyBepeHHTe-
Ta rOCyJApCTBa OT BHEIIHMX MOCATAaTENbCTB U T. IT;

e couuanvHoli — oxpaHa mpaB ¥ cBobol Bcero HaceJeHHs WM €ro
4acTH, OCYMECTBEHHE Mep N0 YAOBNETBOPECHHIO COLMATBHLIX NOTPEGHO-
cTell mopgeit, NoamepxaHwl0 HeoOXOAMMOro YPOBHA SKM3HH HaceNeHHs,
obeciieueHHIo He0GXOIMMBIX YCIOBHIA TPY/I, €ro OIUIaThl, ObiTa U T. I.;

s udeonozudeckoii — MONAEPXKKa ONpPEIEIEHHON, B TOM YHCNE U pe-
JIMTHO3HOM, MIEOJIOTHHM, OpraHu3alus o6pa3opaHusd, nojnepXaHue Haykd,

Ky7bTypH! 1 1p.!

! Cm.: O61an Teopus mpasa u rocyaapcrea YueGuuk /Tlox pen. B.B. Jlazapepa. 3-e uin.,
nepepab. u gor. M., 1999. C. 335.
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BEICKa3bIBAIOTCA MHEHHA O TOM, 9TO IIEPEYHUCNCHHOE BHILIE XapaKTEPHO
He TOJBKO M He CTOJIBKO [ FOCYHapCTBa, CKONBKO 1A 0610ecTBa B 1IE0M,
Tak KaK B OCYIIECTBIEHHM JEATENIBHOCTH 110 3THM HaNpaBJICHWIM 3anHTepe-
COBaHO, ITpeX/Ie BCEro, 06INECTBO. Bce 3TO MpelCTaBiseT coGol LenH (nnn
3anauy) OOMIECTBAa Kak TakoBoro. Jins rocyZapcTBa ke XapakTepHel T¢
¢yHKUMH, KOTOPbIE BBITEKAIOT M3 €r0 OCHOBHOM CYHIHOCTH — OCYIIECTBJC-
MU ONMTHYECKoi BIacTH. B TakoM Ciydae rocylapcTeo kMeeT Tpy (Wil
YeThIPE) OCHOBHBIE (YHKUMM: 3aKOHOJATENBHYIO, UCTIONHUTEIBHYTO, cyne6-
HYIO (Ha[I30pHY0) H HX OCYIIECTBIMOT COOTBETCTBYIOIUME BETBH BJIACTH.

DopMbI OCYyLIeCTRIEHUA QYHKIWMA roCyIapeTBa — 3T0 OXHOPONHAA AeA-
TEBHOCTh OPTaHOB OCYNAapCTBa, MOCPEACTBOM KOTOPOi peanusyroTcs ero
(yHKUME. BBLIENSIOT NPaGossIe U OpzaRU3IAKUOHHbIE DOPMBI.

K npaBoBbiM (popMam OTHOCATCA:

npagomeopuecKan — 3TO JEATENHHOCTE MO MOATOTOBKE H M3JAHHIO
HOpMaTHBHO-TIPaBOBLIX 8KTOB;

NpagONPUMEHUMENbHAA — 3TO AEATENHHOCT N0 peani3alnd HOpMa-
TUBHBIX aKTOB [yTeM NPUHATHA aKTOB NMPUMEHEHMA MPaBa, IOBCEAHEBHAA
paboTa No BEIMONHEHUIO 3aKOHOB H 10 PaspellleHHIo pa3HoobpasHeIX BOMPO-
COB YIPaBJIEHYECKOTO XapaKTepa,

NpaeoOXpaHUmMensHan — 3T0 IEATENLHOCTR TIO 3alOiTe TpaB H cBo6ox
qeNoBeKa M TPAKIAHHHA, 10 NPEXYNPEKACHHIO NMPAaBOHAPYILCHUH U MpH-
BIICYEHHIO K FOPHIHIECKOR OTBETCTBEHHOCTH BHHOBHBIX JIMLL.

K opranusauHoOHHbIM POPMaM OTHOCAT:

Op2aHU3AUUORHO-PEZIAMEHMUPYIOUYI0 — 3TO TeKyliaa paGoTa omnpe-
JIENIEHHBIX CTPYKTYp HO ofecnedyeHuio QYHKUMOHMPOBAaHHA OpraHoB rocCy-
IApCTBa, CBA3aHHAA C IOJNrOTOBKOM MpOEKTOB HOKYMEHTOB, OpraHHM3aluen
BBIGOPOB M T. I.;

Op2aHU3AYUOHHO-X0IAUCMEEHHYI0 — ONEPATHBHO-TEXHUYECKAA U XO35H-
cTBeHHan paboTa, CBA3aHHAs ¢ 6yXy1eToM, CTAaTUCTHUKOM, CHabXeHHeM U T.IL

OP2AHU3AUUOHHO-UOE0I0ZUYECKYI0 — 3TO [TOBCEIHEBHA BOCIIMTATENS-
Hag paboTa Mo umeonorudeckomy o6ecHeYeHHMIO BBINOJHEHHA pasIudHbIX
¢yHKIHI rocynapcTsa, CBA3aHHAA C pasbACHEHHUEM BHOBB M3JaHHEIX HOpMa-
THBHBIX aKTOB, (OPMUPOBAHUEM OOLIECTBEHHOTO MHEHHA.

OcMBICIEHUE OCHOBHBIX HaNpaBlieHMH rocy1apCTBEHHOMN AeATENLHOCTH
HAIITO OTPAKEHHE NPAKTUIECKH BO BCeX KPYMHBIX IOTUTHKO-IOPUAMYECKUX
TIDOM3BEJCHUAX, HaYHHaA C 2HTHYHBIX W OPEBHEBOCTOMYMBIX COYHHEHMI M
TIpaBOBBIX [TaMATHUKOB M 3aKaHYHBad KiaccuyeckuMu paboramm Hosoro u
Hoseiimero spemen (I'. I'pouus, T. "066c¢a, LLI.-JI. MouxTeckse, M. Kanra,
[ B.®. T'erens, O. KonTa H MHOTHX JpYrHX y4eHbIX)'.

' Cm.: Teopun rocynapcraa u npapa. Xpecromamwst. B2 1. T. 1.C. 274-331.
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§ 3. O630p ceunasibHOM THTepaTYpbl MO TeMe
«DyHKUNH rocygapcTBa»

Crexyet 03HaKOMMTBCS C OCHOBHBIMM MOJIOXKEHUAMM cTaTsH JL.A. Mopo-
30B0i1'. ABTOp [aeT MOHATHE M BBIIENAET CYLUECTBEHHEIE PU3HAKY (yHKLMIE
rocyapcTpa, pacKphlBaeT OCHOBHbIE TEHACHUMH Pa3BUTHA QYHKLMIA POCCHit-
ckoro rocynapcrsa. ITo MueHwo JI.A. Mopo3oBoii, COBpeMEHHOMY rocynap-
CTBY NpHUCYIM cAeXyroluue GYHKUMU: BHYTpEHHMe — obecreveHue Hapono-
BJIaCTH#A, 3KOHOMHYECKadA, COUMAIBHAA, HANOro0OIOMEHMS, IKOJOTHYECKas,
OXpaHkl NpaB K cBobo rpaxxaaH, obecnieveHUs 3aKOHHOCTH U MPaBONOPAIKA;
BHEIIHHE — UHTEIPalMi B MMPOBYIO 3KOHOMMKY, BHELIHEIKOHOMMYECKOE
NApTHEPCTBO M TOCYNApCTBEHHAs INOMNEPXKKA MHOCTPAHHBIX WHBECTHLIMIA,
060poHa CTpaHebl, MOJNEpKKa MHPOBOTO MpABONOPAJKA, COTPYIHHIECTBO C
JPYTHMH TOCYAapCTBaMH B PeIleHMH rNoGalbHBIX MPOOJIeM COBPEMEHHOCTH
(3KOJIOrHYECKOM, CHIpLEBOH, SHEPreTHYECKOI, IeMorpadaeckoif 1 Ip.).

Ina 6onee rry6oKoro M3yd4eHHs OCHOBHBIX HANpaBleHHH AeATENLHO-
CTH TOCYAAPCTBA BO3MOXKHO 3HAKOMCTBO € pa3Ho06pa3sHOH IUTepaTypoi Kak
0 FOPHUAMYECKHM, TaK Y MO HEIOpHAMYeCKMM JMCLMILIMHAM, HapHMep, Mo
3KOHOMMKE, 10 SKOJIOTHYeCKOMY MpaBy H T. II.
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Tema 6. ATINIAPAT TOCYIAPCTBA

§ 1. [TousiTHe M HA3HAYEHHE aNIApaTa FOCyAapCcTBa

CTpyKTypo#, koTopas obecrneyrBaeT BBIIOTHEHHE rOCY1apCTBOM CBOMX
yHKLHI, ABMAETCA TOCYAAPCTBEHHBLH alapar.

ANnapat rocyzapcTBa — 3T0 CUCHEMA 8CeX HAOENEHHbLX 6NaACHIHbI-
MU NOAHOMOMUAMU OP2AHO8 20CY0ApCMea, CO3OAHHbIX O/LA PeUeHuUR
CMOAIUX NEPED HUM 30aY U OCYI{ECMENEHUA €20 (PYHKIUH.

TocyaapcTBeHHbIH aNnapaT COCTOWT M3 PasiuYHbLIX [0 HAIBaHWIO, 3Ha-
yeHHI0, KOMIIETEHLMH OpraHoB. Bce BMecTe OHM 06pa3yloT OIpeNENeHHYIO
cHCTeMY, DYHKIIMOHHUPYIONYIO HAa OCHOBE €IMHBIX MpHHUMNOB. CaM rocy-
JApCTBEHHEIH annapar, IPHHLMIILI €70 OPraHU3alHM U DEATENLHOCTH IOCTO-
AHHO Pa3BUBAIHCH 110 MEPE YCIIOXKHEHHA OBLIECTBA.

B TpanuuMOHHBIX rOCYJapcTBaX FOCYNapCTBEHHBIH anmapar OTHOCH-
TeNbHO HecnoxHbil. Co3qaloTCA paIMyHBle 110 HA3BAHMIO, KOMIMETECHLHH,
¢pokaM MOJHOMOYUit OpraHbl, OJHAKO BCA MOJHOTA BNACTH HaXOMUTCA, KaK
IpaBuio, y MOHApXa — MMEHHO 3TOT rOCYapCTBEHHEIH OpraH ABJIAETCA OC-
HOBHBIM. OT MOHapXa 3aBMCUT OKOHYATE/IbHOE pellieHHe PaKTHYEeCKH JIo-
60ro Bonpoca, B TOM YHC/IE H BXOMALIEro B KOMITETEHLMIO MHBIX FoCyJapcT-
BEHHBIX OPTaHOB, a Taloke HX CO3JaHWE WM yNnpa3gHeHue. B KOHCTUTYLH-
OHHBIX rOCYHapCTBaX rocyZapcTBEeHHbIH anmapat 6onee cnoXxHbid, OH 6a3u-
pYeTcs Ha COBEPHICHHO HHBIX NPUHLMINAX OPraHH3alMM M AeATENBHOCTH,
OpHYeM OJMH U3 OCHOBHBIX — pasfie/ieHHe BIacTel.

Kaxum 06pa3oM rocyaapcTBEHHbIH alimapaT OCYHIECTBISET YipaB/ieHue
obwectBoM? CHayana MpOMCXOAHT pery/silus o6InecTBEHHbIX OTHOWIEHHI
TIpH NIOMOLLM TPaBa: W3JAX0TCA HODMATHBHEIE aKThl, B KOTOPBIX CONEpXKaTcsa
Hopmbl npaea. Bee rpakaaHe, HX OpraHU3aLKH, JOJDKHOCTHBIE JIKLIA M rocy-
JapCTBEHHbIE OPraHbl JO/UKHB! IOTYHHATHECS HOPMaM [PaBa, pealM3OBbIBATh
VIX B CBOEM TIPaBOBOM NOBeIcHHH. HeobX0ayMo CIeaNTh TAKOKe 33 TeM, YTO~
" 6B 3TH NpaBUJTa HE HAapYLUIAJINCh.

Taxum 06pa3oM, BELIEAMIOT TPU OCHOBHLIE HOPMBI HEATENLHOCTH FOCY-
JapCTBEHHBIX OPraHOB: BO-TIEPBBIX, HPAGOMEOPHECKYI0, HATIPABIEHHYO Ha
pa3paboTKky M H3aHHEe HOPMATHBHO-NPABOBBIX aKTOB; BO-BTOPhIX, #paeouc-
noarumenbryio — xaxk GopMy BIaCTHOH AeATEJEHOCTH OpraHOB rocyapcTaa
[0 pealu3aluMH HOPM IpaBa; B-TPETHMX, MPAGOOXPAHUMENbHYI0 — HOpMY
(paBOBOH AEATENBHOCTH rocyAapcTBa, 00ecnevnBaroLyio oo ieHre npa-
BOBBIX HOPM.

OcyiiecTanan QyHKIMH [OCYNapCcTBA, MOCYIapCTBEHHBIE OPTaHbi HCMOME-
3YIOT KaKk MeTofibl yOex<ieHVs, PAaCCYMTAHHBIC Ha CO3HATENLHOE HCIIOJIHEHHE
TNPEATHCaHHMI TOCYIAPCTBEHHO BJIACTH, TaK M METOBI NPHHYKIEHHA, Npexy-
CMaTPHBAIOLIKE B CITy4ae HEOOXOIMMOCTH BO3MOXHOCTE TIPUMEHEHWA HACMITHA.
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B yueOHo# 1 HayuHOM FOPUINYECKO] NTUTEPATYPe HEPEAKO CONEPKUTCA
aHaITM3 COOTHOILEHHA MOHATH «alllapaT rOCYAapCTBay M «MEXaHW3M Tacy-
aapctBay». JOBONBHO IIMPOKO pacHpOCTPaHeHa CIIEMYIOINAs TOYKA 3PEHHS:
MEeXaHHM3M rocyJapcTBa COCTOMT M3 amliapata roCyfapcTBa, Kyla BXOOAT
OpraHBl OCYHapCTBEHHOH BJIACTH (32KOHOIATE/IbHbIE, WUCIIONHHTENRHBIE,
cyaeOHble, KOHTPOILHO-HAA30PHEIE), 2 TAIOKE TOCY/IApPCTBEHHBIX OpraHH3a-
1Mt (Y4eOHBIX, HAYYHBIX, J€YEOHEIX U IpP.) ¥ TAK Ha3bIBAEMEBIX MATEpHAIb-
HBIX NPHAATKOB (@pMHsA, OPraHBl OXpaHbi MPABONOPAIKA, UCIPABHMTENLHO-
TPYHOBbIE YUPEHIEHVA U [IP.).

CyliecTByeT Tarxe ApYrasd MO3HIMA, B COOTBETCTBHH C KOTOPOM MOX
annapaToM rocyAapcTBa NOHUMAIOTCA BCE OPTaHbI [OCYIAPCTBA B CTATHKE, a
MOJ MEXaHHU3MOM [OCYJapCTBa — T€ XK€ OPraHbl, HO B AWHaMuxe. Uaydan
annapat rocyXapcTBa, FOBOPAT, NPEeX/E BCEro, O Ha3sHAUYeHHH, nopaaxe oG-
Ppa3oBaHmA, KOMIIETEHIMYM TOTO WM MHOIO IOCY2pCTBEHHOTO Oprasa, a H3y-
Yas MEXaHM3M TOCYIapCTBa — HEMOCPEACTBEHHO O JEATENHLHOCTH roCcyaapcT-
BEHHLIX OPTaHOB, 06 KX B3aHMOJEHCTBUH MEXTY COOO.

OTHenbHbIE y4eHbIe-IOPUCTBl CUUTAIOT MOHATHA «amIapar rocyaapcr-
Ba» M «MEXaHH3M [OCYyJapcTBa» MPUMEPHO PaBHO3HAYHBLIMH, He BOABAACH B
TepMUHOJIOTHYECKHE Cophl. J[pyTHe - B ammapaT rocyfapcTsa BKIXOYAIOT
TOJILKO T€ CTPYKTYDHBle NMOApasfeneHus, KOoTophle obcmysxmpalor pabory
rOCYIapCTBEHHBIX OpPraHoB.

§ 2. IIpHHUMNLI OPraHM3ANNH U AeATEILHOCTH ANNAPATa
rocygapcraa

B nanxioM naparpage 6yayT paccMOTPEHb! IPHHIMIIEL, T. €. OCHOBOIIONA-
fAOIME HAYANA, NOJIOXKEHUSA, HIEH, KOTOpble HAXOAATCA B OCHOBE OpraHu3a-
LMK M JeATENHOCTH ammiapara rocyiapcrba. CaMa KaTeropms «IPHMHLIMID
HCTIONB3YeTCA TeopHell rocynapcisa ¥ mpasa (Kak M MHBIMHM HayKaMu) A
XapaKTepPUCTHKU CaMbIX Pa3HbIX IOPUAMHMECKHX SBJICHUA: MPHHLMIIOB MpaBa,
TPUHUMIIOB [IPABOTBOPYECTBA, IPUHLMIIOR IOPHIMYECKON OTBETCTBEHHOCTH U
T. . Y3BecTHOE BhICKa3bIBaHHe [ eNbBeIMA — «3HaHHe MPHHLMIIOB BO3MEILaeT
He3HaHMe HEKOTOPbHIX (aKTOB» — MOATBEPIKNAET BAKHOCTh U3YYeHHs PHHUM-
IHMATHHEIX, OCHOBOTIOAraroIMX Hadar Jro60i AEATEIBHOCTH.

B Hacrosimiee BpeMsi B COBPEMEHHBIX KOHCTHTYLHOHHBIX [OCYAapcTBax
JEATENHHOCTh FOCYJapCTBEHHBIX OPraHOB CTPOMTCA Ha [MPHHIMMAX ryMa-
HUBMa, IeMOKpaTH3Ma, [TaCHOCTH, 3aKOHHOCTH, HallOHANBHOIO PaBHONpa-
BHYA, LIEHTpA/IM3Ma, HAYYHOIO TOAXOA K YNPABIEHYECKOH XeATeNBHOCTH,
npofeccHoHATH3Ma B NoAGOpe KaIpoB, COYETAHHA eIMHOHAYANMA M KOJLIe-
TMAIBHOCTH B NPHMHATHM pEIleHyd, pa3neneHus Biacted. PaccmoTpum co-
IepaHue KaXaoro NpHHIuIa.

Tymanusm. [auHsii OpUHIMI O3HAYaeT MPU3HAHHE LEHHOCTH YienoBe-
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Ka Kax JTMYHOCTH, yTBEpXAeHHe MPHOPHTETA €r0 MHTEPECOB B AEATEILHOCTH
rocyaapctsa. B nepeBojie ¢ naTbiHH homo — 3T0 Yenosek, humanus — veno-
BEUECKHil, YenoBeYHbld. AHANM3UpYA cOdepXaHue NMPHMHLIMIEA ryMaHW3Ma,
cefyeT 06paTHTL BHMMaHUE HA ABa MoMeHTa. Bo-NepBeIX, HMEHHO MHTEpe-
CbI IMYHOCTH JOJDKHBI CTOATh Ha MEPBOM MECTE B AEATENHHOCTH roCYaapeT-
Ba, a He YTo-NM6O mpyroe (HanpuMep, NMOCTPOEHHE KOMMYHHCTHHYECKOTO
obuiecrsa). M, BO-BTOPEIX, HOJDKHBI OBITE YYTEHBI HHTEPECH! KQKAOr0 Yello-
BeKa WM, [0 KpaiiHeil Mepe, GONBLIMHCTBA HAaCENICHHA, 8 HE OTHOIO JE/IoBe-
K4 WIH OTHOCHTENIbHO HEMHOTOUUCIICHHOH COLMANBHOMH IPyMIIEL.

I'yMaHI3M NpeRIoNaraert, Mpex e BCETo, YYET M YBOXKEHHE JJIEMEHTapHBIX
MpaB YeNOBeKa B JEATENBHOCTH TOCY/JapCTBEHHEIX OPraHoB — [1paBa HA X(3Hb,
Ha JIMYHYIO HETPHMKOCHOBEHHOCTH, HA Y€CTh U JJOCTOMHCTBO, Ha COGCTBEHHOCTD
 Ip. ['yMaHHOE [oCyaapCcTBO NPHMEHAET HACHIME K YEJIOBEKY TOJBKO B CAMBIX
HCKIIOYHTELHBIX CITy4asix, HaupiMep, B clTydae MPOTHBONPABHOIO MOBENEHHA.

TocynapcTBEHHOCTH CYILECTBYET Y)Ke OKOJIO NATH ThICAYENETHHL, B TO Bpe-
M Kak OpYHLIMN T'YMaHW3Ma Hayal NOC/IeA0BAaTELHO NPOBOIMILCA B HIBHb
TONbKO Mocne Nobenpl 6ypxyasHsIX peBosmoLmif. CeHfyac 3T0 OIMH H3 OCHOB-
HBIX TIPUHLIMIIOB OpraHU3aivy 1 JEATENBHOCTH NOCY 1aPCTBEHHOIO AIMIapaTa; OH
3aKpeINieH B KOHCTUTYLMAX MHOIUX COBpEeMEHHBIX rocymapcts (B 4. 1 cr. 13
Koncturynm PV ckazano: «JleMokparus B Pecriybrmxe Vabexkucran 6asupyer-
€ Ha oBlIeYeIOBEYECKUX IPUHLMIIAX, COTIACHO KOTOPhIM BAICLIEH LIEHHOCTHIO
SIRJMETCA YEJIOBEK, €10 XKU3Hb, CBO0Oa, YECTh, AOCTOMHCTBO M APYTHE HEOThEM-
JieMble IpaBay; B cT. 2 KoHcturyimu Pd: «Yemobek, ero npasa u cBOGOIb! AB-
JSIOTCA BBICIIEH IEHHOCTHIO. [Ipr3HaHUe, cobmOACHE M 3allMTA [paB M CBO-
601 geNoBeKa M IpakJaHNHa — 0OM32HHOCTS NocyaapeTsay; B 4. 1 cr. 2 Koncri-
TywiH Pb: «Yenogek, ero fipasa, cBo60Ip! X FAPAHTHM UX peaN3aliy ABISHOTCS
BBICWIEH LIEHHOCTBIO U LIENbIO OOLIECTBA M NOCYNapCTRAy).

Hemokpamusm. B nepesolie C IpedecKoro «demMokpamus» 03Ha4aeT
«HapojoBracTHe». ConepXaHue MPUHLMITA AEMOKPATH3MA COCTABIIAET NpH-
3HaHHE HapoJa MCTOYHHKOM rOCYNapCTBEHHOM BIACTH, DPH3HAHUE ero Ipa-
Ba Ha y4acTHe B MPHHATHH MOJIMTHYECKHX PELICHHH, MPOBO3MJAlIEHHE 1K~
POKOTO Kpyra rpaKJaHCKMX IpaB M CBOBOI.

PaanuyaloT HeNOCPeACTBEHHYIO H NPeJICTABUTENLHYIO AeMOKpaTHIO. He-
nocpedcmeenrnan demoxpamus DPENNIONAraeT Y4acTHe KOO B MPUHATHH
NOTUTHHECKUX pelieHni. B koHcTuTymiax 6ombiuvHCTBa rocyaapets (cM., B
YaCTHOCTH, cT. 9, 32-35 Kouctutyuun PY; c1. 31-33 Koxctutyuuu P®; ct. 35,
37, 38, 40 Konctutyuun PB) 3akpennens! ¢OpMBI HeMOCPeCTBEHHOM TEMO-
KpaTid: roocoanne Ha BbiGopax, Ha pedepeHIyMe, yJacTHe B JEMOHCTpa-
LUAX, COOPAHHAX, MUTHHIAX, MIECTBHAX, MMKETHPOBAHMSX, MTPABO HaIpaB/ATh
JMHBIE WM KOJUICKTHBHBIC 0GpanieHds B rOCYN3apCTBEHHBIE OPraHbl (Tak
Ha3bIRAEMOC NPaBo NeTHuUi). [TpencTaBHTENbHAS AEMOKDATHA BEIPAXKACTCA B
AeATENLHOCTH BHIGOPHBIX NPECTABUTE IbHEIX OPTAHOB MOCYIAPCTBA.
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INpuHimn gemokpatusMa B obwedt Gopme 3axperned B 4. 1 u 2 cr. 3
Koucruryuun P®: «Hocurenem cyBepeHHTETa 1 € JMHCTBEHHBIM HCTOYHHKOM
BI1acTH B Poccuiickoit (Defepalmn ABMACTCA ee MHOMOHALMOHANLHBIIA HapoJ,
Hapon ocyluecTsiisieT CBOIO RIIACTL HENIOCPECTBEHHO, a TAIOKE Yepes OpraHsl
TOCYIapCTBEHHOW BJIACTH M OpraHbl MECTHOTO caMoyTipaBieHua». «Hapox
FBJACTCA €AMHCTBEHHBIM MCTOUHHKOM rocynapcTeHHOH Brnactd. [ocynaper-
BEHHas BJIaCTb B Pecrybnuke Y36eKHCTaH OCYIIECTBIAETCA B MHTEpECaX Ha-
POZla M HCKJTIOYUTEIILHO OPTaHaMH, YTIOTHOMOYEHHEIMM Ha To KoHcTHTYyuMel
Pecrry6iixy Y36eKuCTaH ¥ 3aKOHOAATENIBCTBOM, MPYMHATHIM Ha €r0 OCHOBEY, -
ropoputca B c1. 7 KoHcturymmm Vabekucrana. U. 1 cr. 3 Koneruryuun PB
INACHT: «EJMHCTBEHHBIM HCTOYHMKOM [OCYIapCTBEHHOM BIACTH M HOCHTEIEM
cyBepenmTeTa B Pecrrybnuxe benapych sBisetcs Hapon. Hapon ocyiecTeiser
CBOIO BJIaCThb HENOCPEACTBEHHO Y€pe3 NMpEACTABHUTENBHBIE M HHBIE OPIaHbl B
¢opmax u npezenax, onpeneneHHEx KoHCTHTYIMED .

I'nacnocms. Heobxonuma gocratodsas MHGOPMHPOBAHHOCTE oblIecTBa
O IeATEJLHOCTH IOCYIaPCTBEHHLIX OPraHOB, MOCKONBKY TONBKO Ha OCHOBE
ITaCHOCTH BO3MOXKHO peajlbHOS HApONOBNAcTHe. B comepxaune manHOrO
TPHHIINA BXOAHUT IPaBO KaXJIOro Ha MoydeHHe MHOpMALH, 3aTparuBa-
1Lief €ro 1pasa M 3aKOHHEBIE HHTEPECH], @ B oNee IMPOKOM ILTaHe — GOopMHUpo-
BaHue 0611eCTBEHHOTO MHEHVA O IeATeNIbHOCTH NOCYLAPCTBEHHOIO armapara.

Tak, cormacHo 4. 4 cT. 29 Koncturyumm Pd: «Kaxapiif umeeT npaso cBo-
6omHO WCKaTh, MOMYHaTh, NepeAaBaTh, NPOWSBOIWTE M pPaclpOCTPaHATH
vH}opMaIpEo JHOOBIM 3aKOHHEBIM. criocoGoM. [lepeueHs CBelNEHMHA, COCTaB-
JIIOMIMX NOCYapCTBEHHYIO TakHy, onpelenieTcs (elepalsHbM 3akoHoM». B
cT. 34 Koncrurypm Pb 3ammcano: «['paxnanam Pecrrybnuku Benapycek ra-
PaHTHpYeTCA MpaBo HA IOJydeHHe, XpaHeHWe U pacnpocTpaHeHWe MOJHOM,
JOCTOBEPHOHA M CBOEBpEMEHHOH MH(OPMALIH O AEATEBHOCTH [OCYAapCTBEH-
HBIX OPraHOB, OOIIECTBEHHBIX OOBEAVMHEHUI, O MOJUTHYECKONH, IKOHOMHUYe-
CKOH, KyJIBTYPHOM M MEXIYHapOIHOHR XKU3HHU, COCTOSHHM OKPYMXAIOWEH cpe-
Ipl. [ocymapcTBeHHBIE OpraHbl, 06IecTBeHHbIe 0ObEINHEHHS!, IOJDKHOCTHBIE
Jna o6sM3aHbl NMpeJOCTaBUTh IpakaaHuHy PecrmyGmmiu bemapych Bo3MOX-
HOCTh O3HAKOMMTBCA C MaTepHajiaMHy, 3aTParvBaloMMH €ro Npasa U 3aKOH-
Hele uHTepecsl. [Tonb3oBanue uHdoOpMauel MOXET OBITh OTPAaHHYEHO 3aKO0-
HOJATeJLCTBOM B LEJAX 3aUUThl YECTH, JOCTOUHCTBA, JIMYHOH M CeMeHHOM
KM3HU IPaXNIaH M TONHOTO OCYIIECTBIEH A UMM cBOMX mpap». Cr. 30 Kon-
cTUTYIMH V30ekucTaHa riacut: «Bce rocyapcTBeHHbIE OPraHbl, 00IIECTBEH-
Hble O0bENMHEHMA U JODKHOCTHBIE JiMa Pecnyonyku V3bexuctan o6s3aHsl

- -obecneynBaTh rpakKIaHaM BO3MOXXHOCTb O3HAKOMICHPA ¢ JOKYMEHTAMH, pe-
NICHUSIMH M MHBIMHM MaTEpHalaMH, 3aTParMBarollMMHM KX TpaBa U MHTEPECHLY.
Takv 06pasom, pedb He HAET 06 abCOMOTHOR MIACHOCTH: OHA OTPaHHYHBA-
€TCs B CiTydae BO3MOXCHOCTH HAHECeHWA YIEepOa cyIeCTBEHHEIM HHTEpECaM
rocyapcTBa Wi rpaXiaH.
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I'ocynapcrperusiit anmapat B CCCP gonroe BpemMa GyHKUHOHUPOBAT B
MnoycekpeTHBbIX ycaoBwiX. CiiyxebHble JOKYMEHTbI, Pa3iMiHbIe CTATHCTHYE-
CKMe [aHHbie OBUIM NMpPaKTHYeCKM HEJOCTYNHbl UL HaceNeHHsd, K TOMY Xe
MHOTO€ M3 M3BECTHOM MH(OPMALMU CO3HATENBHO Hckax@nock. B 90-x rr. XX
B. MPUHLMI [JIACHOCTH Hadan B Gosbluci MM MeHbUIEH CTENeHH Moxy4yaTsh
peaibHOe BOIUIOLIEHHE B JEATENBHOCTH OPraHOB IOCYapcTBa, B YaCTHOCTH,
COKpallleHbI [IEPEYHH CBEEHUH, OTHOCHMBIX K TOCYJapCTBEHHOH M cmyxeb-
HOWM TaliHaMm, BO MHOIMX OpraHax o0pa3oBaHBl ClEUMaIbHble CTPYKTYpHbIE
nopasjie/IeHNs, OTBEYAIOUIME 32 CBA3b CO CPeICTBAMM MaccoBoit WHGpopMa-
1M (TIpecc-LEHTPSI, TIpecc-CIyKObI U T. IL.).

3akounocmy. Best ReATENBHOCTb TOCYJAPCTBEHHBIX OPTaHOB YPEryIHpo-
BaHA HOPMAMH MPaBa, COAEP)AUMMUCS B MHOTOYHCIIEHHBIX M Pa3sHO06pasHBIX
HOPMaTHBHBIX aKTax. VX cTporas U HeyWIOHHAs peaji3alids M COCTaBIseT
colepiKaHue NPUHLMIA 3aKOHHOCTH. «B Pecrrybivke Y36eKkncTaH, MpH3HaeTc
BesycioBHoe BepxoBeHCTBO KOHCTHTYIIMH, 3aK0HOB Pecrybnuku Y3bexucTaH.
TCocynapcTBo, €ro oprambl, JODKHOCTHBIE JIMLA, OOLIECTBEHHbIE OOhEIMHEHNA,
rpaxaaHe OefCTBYIOT B COOTBETCTBMH ¢ KoHcTUTYLMEH U 3akoHamm» (CT. 15
Koncturynuu PVY). «OpraHel rocymapcTBeHHON BNAacTH, OpraHbl MECTHOTO
CaMOYIIpaBleHus, IOJDKHOCTHBIE JINLA, TPaXK/iaHe ¥ UX o0BequHEeHHA 00M3aHb!
cobmonare KoHctutymuro Poccuiickoit Penepaiuy U 3akoHs» (4. 2 1. 15
Koncturyuun PP). «ocymapcTBo, BCe €ro opradbl M HO/DKHOCTHBIE JIMLA
ne#cTBYIOT B npejenax KOHCTUTYLIMH U NIPHHATBIX B COOTBETCTBHH C Heit ak-
TOB 3aKOHOAaTesbcTBay (4. 2 c1. 7 KoHctutynuu PB).

Bonee nompo6Ho mpobiieMsl 3aKOHHOCTH OyIyT M3JIOXKEHBI B TeMax IO
TEOpHH Ipasa.

Hayuonanvroe pagrnonpague. JlocTyn K 3aMeIEHHIO JO/DKHOCTEH B ro-
CyIapCTBEHHOM ariapare JOJDKEH ObITh MPeJOCTABNIEH BCEM JIMLAM BHE 3aBH-
CHMOCTH OT MX HAlMOHAIBHOW MPHHANICKHOCTH. B Tex WIM HHBIX CTpaHax
OCTPOTA MOCTAHOBKH HALMOHAILHOTO BONPOCa PailiMiHa, B MPSMON 3aBHCH-
MOCTH OT 3TOI'0 HaXOJUTCA W aKTyalbHOCTh AAHHOTO NPHUHLIMNA. 31eCh B 6o/lee
IIMPOKOM IUIAHE peyb MOXET WATU O PaBHONpAaBMU BOOOIIE — HE TOJNBKO O
pacoBoM WM HaumoHamsHOM (cT. 18 Koxctutyumm PY), Ho n o paseHcTBe
IpaB Ha 3aMELICHHE ROMKHOCTEA B roCyNapcTBEHHOM alriapaTe He3aBHCHMO
OT BO3pacTa, NoJIa, PEAUrHO3HbIX BepoBaHui u T. 4. «[paxxmaHe Poccuiickoit
Defiepauun MMEIOT PAaBHBINA AOCTYN K FOCYAApPCTBEHHOM CITy)x6en (4.4 cr 32
Koncturywmt Pd). B cr. 39 Koncrtutyunn PB rosoputea: «I'pakpane Pec-
ny6uxy Bestapych B COOTBETCTBHM CO CBOMMM CIIOCOGHOCTAMY, npodeccuo-
HaJIbHOH NOATOTOBKOM UMEOT MPABO PaBHOTO NOCTYIIA K JHOOBIM JOJKHOCTAM
B rOCY/IapCTBEHHBIX OpraHaxy.

Llenmpanusm. TocynapcTBeHHbI#H annapat HUMeeT HepapXHUYECKYIO
CTPYKTYPY, ¥ HHXKECTOANIHE OPrakbl OCYNApCTBa JO/IKHBI BBITONHATL pelLe-
HIDT BRILLCCTOALLMX OPTaHOB, PEryJIPHO OTYMTRIBATECA Neped HuMM. OpraHbI
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FOCYapCTBa MOIYT UMETh MJH TOJBKO TNOMYMHEHHE [0 BEPTUKANH, WIH TaK
Ha3bIBAEMOE «IBOAHOC MOTYMHEHME» — MO BEPTUKANH M FOPHIOHTAIH. B
NOCNEAHEM CHTyYae opraH, HanpuMep, OTPacieBOr0 TepPHTOPHAILHOIO
YUPaRNEHHA NONYHHAETCA KaK BBIIECTOALIEMY TEPPUTOPHATLHOMY WIM
UEHTpaNbHOMY OpraHy OTDACNEBOTO YNPAaB/IEHHMA, Tak M BAILECTOALIEMY
TEPPHTOPHAIEHOMY OpraHy.

Hayunstit nodxod k ynpasnenueckoli desmenvrocmu, npoeccuond-
JWU3M 6 nOdbope Kadpoe. YNpanienvyecKkas JeATe/IbHOCTh — 3TO AEATElb-
HOCTb IOCTATOYHO CIOXHaA H crieuududeckas, 910 00yCIOBIEHO COBPEMEH-
HBIM YpPOBHEM pa3BHTHA 4EJIOBEYECKOro oOmlecTBa, MHOroobpasMeM M
CIIOHOCTBIO OGIIECTBEHHBIX OTHOWIeHHH. [lpakTuka mMoOKasLiBaeT, dYTO
ynpaeieHue o6miecTBOM Hambonee KadecTBeHHO, Haubojee 3deKTHBHO
OCYIIECTBIIAETCA CIELMANTUCTaMK. B HaMX cTpaHax HaCTOAIIMA TPHHUMII
Joaroe BpeMs HemooueHuBancA. Uis Toro, 9To6kl OLITh Ha3HAYEHHBIM Ha
mo6y10 JODKHOCTE B FOCYJapCTBEHHOM amnapate, TpeGoBANOCh HATHYME,
Npe’kJie BCETO, ONpEAE/IEHHBIX MOPAILHO-TIONUTHIECKMX KadecTs (B GONb-
LWIMHCTBE CTyyaeB HeobxommmMo 6bUIO cocToATs B pagax KIICC) u Tonbko
TIOTOM Yke — cyry60 mpodeCCHOHATLHBIX.

Couemanue edunonauanua u KounezudanbHocmu. Y envHOHaYamb-
HbIH, M KOJUIErMATBHEIA CNOCOOEI NMPUHATHA YNpaBIEHYECKMX PpemleHui
HMEIOT CBOH JIOCTOMHCTBA M CBOM HelocTaTku. B nepsoM ciiyyae pemieHHs
MpHHMMAIOTCA OBICTPO, ONEPaTHBHO, C HAaMMEHBIMUMH 3aTpaTaMH, CO3NAIOT-
€A TIPEANOCHUIKY 1A 3¢ ¢EKTHBHOTO OCYILECTRICHUS YIpaBJieH4eckol nes-
TeJBHOCTH. OIHAKO MPHHATHE pelleHHT 60JILIIKHHCTBOM IoJIOCOB (a roNoco-
BaHHIO NpPEMIIECTBYET, KaK MPaBiuio, 06CyKIeHHe BOMNPOCa, BEIACHEHHE pas-
JIMYHBIX TOUEK 3PeHMsA, YTOYHEHHE CTIOPHBIX MOMEHTOB, BbIpaboTKa KOJUIEK-
THBHOrO MHEHHSA U T. II.) — [IO3BOJISIET HAXOANTH OoJiee B3BELIEHHbIE TOIXO0-
IbI K CIIOXHBIM npobiieMaM. B 1o jke BpeMs kadecTBEHHOMH paboTe KoJLlerd-
@JILHBIX OPraHoB IOCYJapcTBa YacTo MPEMATCTBYIOT padiidiHble obcToATENR-
CTBA OpPraHW3AUMOHHOTO XapaKTepa: BO-TIEPBLIX, HE BCErAa AOCTATOYHAA
CKOpOCTh PaboThl ¥ ONEPAaTUBHOCTH NMPHUHATUS DEINCHHH; BO-BTOPLIX, B He-
KOTOPBIX CITyYafX — OTCYTCTBHE YeTKOH MO3MIMH, HEBO3MOXHOCTh IPHATH K
oblieMy MHEHMIO, HEIOCNeI0BaTeNLHOCTs B NPOBEJEHUH OMNpENENeHHON
TOJINTHKY, B-TPETHHX, [OPOrOBM3HA KOJUICTHANBHBIX Npoueayp. [loatomy
HMMEHHO COYETaHHE B TeX HIM MHBIX NPONMOPUMAX KOJUIEIMANbHOCTH U €OH-
HOHAYATNA XapaKTepHO IJIA NEATENHHOCTH NpAKTHYECKH BCEX roCymaper-
BEHHBIX OPraHoB, (YHKUMOHUDYIOIIHMX NMPEHMYIIECTBEHHO HA OCHOBE €AM-
HOHAYaTHs WIH KOJUIETHATbHOCTH.

Pasnenenne Baacreir. 310 QyHIaMEHTANBHBIA MPHHIMIT OpraHU3aLUK
H IeATeNLHOCTH rocyJapCTBEHHOTO amniapara B COBPEMEHHbIX KOHCTHTYILIH-
OHHBIX rocynapctsax. Ero Teopermueckoe 06OCHOBaHME CBS3aHO, MPEXHE
BCEro, ¢ MMEHaMy Betuiux npocsetutenedt Hooro Bpemenn Jhx. JlokkoM 1
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[I1.Jl. MoHTeckbe (XOTA CaMa UIes MMeeT O4YeHb [JPEeBHIOI0 MCTOPUIO), a
TIPaKTHYeCKoe OCYILECTBIEHHE — C NIEPHONOM OYPXKYa3HBIX PEBOIOLIH.

Conepxalve meopuu pa3denenus eaacmeil COCTOUT B CHENYIOIIEM.
B¢ HOMHOTA BIACTH HE MOXET HaXOJUThCA B PyKax OIHOIO denoBeKa Hiu
oaHoro oprana. Eciu s&e Takoe IPOMCXOIMT, HEM3OEKHEI ANOYNOTpebneHus
rocyapcTBeHHOM BIACTHIO, HADYMEHHS NPaB JYeoBeka M TOMY MONODHBIE
HeraTHBHBIE ABneHus. [Jo3ToMy HeoOXOMMMO paszelieHue BCeil rocynapct-
BEHHOJ BJIACTH Ha HECKONBKO COCTABIMIOUIMX (Ha HECKOJNBKO BETBEH), ee
pacrnpesieieHHe 10 paiTHYHBIM OpraHaM, C TeM 4T00bl HYM OJUH OpraH He
obnanan Bceit MONMHOTOM BJAacTH. B COOTBETCTBMM € KIACCHYECKMM BapHMaH-
TOM TEOpUM pa3fieSIcHUA BIIACTell BBINEISIOT TPH BETBH BJIACTH: 32KOHOZA-
TeNBHaA, MCIIONHUTENbHas, CyebHas.

3axonodamenovnan aracme. OHa HeoOXOIMMa /1A U3AaHUA 3aKOHOB, B
KOTOpBIX COIEPXKATCH HOPMBI IIpaBa, MpH3BaHHElE Dery/MpoBaTh HaubOonee
BaXHbIE OOIIECTBEHHbIE OTHOLICHHA. Bes AeqTeIbHOCTL MHBIX FOCYNapCTBEH-
HBIX OPraHOB Y [IPaBOBOE MOBEIEHKE IPaKIaH JODKHLI HOCHTB Cyry6o nomsa-
KOHHBI XapakTep. 3aKOHOAATENbHAA BNACTh JOJDKHA MPHHAWLIENATh KOJUTETH-
abHOMY BbI6OpHOMY (GOPMMPYEMOMY HapOAOM) GPraHy HIH B LEJIOM HApOIy
npH pedepenmyme. CoOUpaTesbHOE Ha3BaHME OpraHa 3aKOHOAATeNIbHOH Bila-
CTH — NapJIaMeHT, a JIKL, €10 COCTARIIIONINX, — ICTYTaThl (CEHATOPSI).

Haspanus opraHoB 3aKOHOZATENBbHOH BIaCTH B Pa3NUYHBIX rOCYAapCT-
BaX KpaiiHe pasHoobpa3Hkl: PenepanbHoe cobpanme B Poccuy, [Tapnament —
HaunonansHoe cobpanue B Pecmy6muke Benapycn; Onuit Maxauc B Pec-
ny6nuke Y3ibexucran; [Tapnament — 8 Anrivm, Mranun, Kanane; Kaeccer B
Hspawne; Kordrpecc B CILA; Penepansioe cobpanve B Apctpuy; [Tanara
nemytatoB B I'penun, JrokcemOypre; Cobpaune pecry6nmxu B [TopTyranum;
l'enepansubie kopreckl B Mcnanmu; [eHepansHele wratsl B Hunepnanpax;
@onvketnnr B Jauun; AnbTunr B Ucmanpmu; Croprunr B Hopseruy; Dmy-
ckyHT 8 Durssann; Puicrar B [lsenun’.

Opranbl MCTIOJNHHTEMLHOM BIACTH MUMEHYIOTCA, KaK NPABHJIO, COBETOM
WK KaOHHETOM MUHMCTPOB MJIH XK€ IIPOCTO [IPABUTEILCTBOM; B (DHIAHINY,
O/IHAKO, MpPaBMTENLCTBO HasplBaeTcA [OCyHapCTBEHHBIM COBETOM, a B
Hlse#tnapun — QenepanbHbIM COBETOM.

Hcnonnumensnan énacmy, OHa NpeHasHadeHa 1A MCIIONHEHUA 3aKO-
HOB, M3[]aBaéMBIX OpraHaMM 3aKOHOJATeNBHOM RIAcTH. Bo mcmonHeHve 3ako-
HOB €/ MPEOCTABIIEHO MPABO AKTMBHBIX NEMCTBH, a TAloke PaBO MPMHATHA
NOI3aKOHHBIX HOPMaTHBHBIX akToB. CoOMpaTeNsHOe Ha3BaHWE OPraHOB KC-
[OJHUTENBHON BIACTH — MPABUTEILCTRO, OHO TAIOKE B PAMIMMHBIX CTpaHaxX
MMEET pasHble Ha3BaHuA (Haubonee pacTipoCTPaHEHHbIE — COBET MHHMCTPOB ITH

' Cu.: Caudoe A.X. Haumonansmsre Tap/IaMeHTB! MUPa. DHIMKIIONETMYECIII CIPABOHHMK.
M., 2005.
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KkabUHET MHUHUCTPOB). [N1aBoi# KCIONHUTENBHOM BIIACTH MOKET GbITh MOHApX,
NPE3YICHT WIH T71aBa NPABMTEIbCTBA — MPEMbEP-MUHUCTD, B 3aBUCUMOCTH OT
(opMei paBeHma rocynapcTsa. C y4eToM 3TOro ke 06CTOATeNLCTBA NPOHC-
xoauT (JOPMHPOBAHUE OPraHoOB MCIOMHMTENBHON BlacTH. MoHapx nomyyaer
CBOIO JIO/DKHOCTh 0 HacleNCTBY; npe3udenm H3GUpAeTcs HENOCPENCTBEHHO
HapoIoM WK xoinerkeit Beibopuinkor (CLLA), win napjamMeHTOM, WIH HHBI-
MU OpraHaMy; WieHbvl HpaeumenbCned HasHAYarOTCA MOHApXOM, Hpe3MfieH-
TOM MNH K36MpatoTCs rapnaMeHToM. CylleCTRYIOT Takxke rocynapcTsa, rae B
¢$OpPMHpOBaHHH IPABUTEIIECTBA MPHHMMAIOT YHACTHE H NPE3UAEHT (MOHApX),
H TapJIaMeHT.

Cyodebnan Baactb. OHa Heo6X0aMMa I OCYILIECTBIIEHUs [IPABOCYdHA,
VT paspelieHus BO3HUKIUMX B OBILECTBE CIIOPOB, [UIA HAKa3aHMA JML, CO-
BepIIAOLIHX NPOTUBOMpPAaBHbIE NOCTYNKH. CyneOHas BAAaCTh NPUHAIIEKHT
CHEeLMaNbHO CO3JaHHBIM ISl 3TOro opraHaM — cyaam. M ona momkHa npu-
Ha[UIeXxaTh TONBKO CydaM, HOMKHA OCYLIECTBIATHCHA TOJbKO CYABAMH,
JOMKHA 6bITh HE3aBUCHMOM. B 3TOM COCTOMT rapaHTHA MPOTHB MPOM3BONIL-
HbIX JEACTBMI MHCTaHLIMM, KOTOpasd HasHayaeT Hauboiiee Cephe3HblE — Yro-
JIOBHBIE — HaKa3aHHA ¥ KOTOpas ABJAETCA KOHEYHOM JUIA pacCMOTPEHMA BCex
cropoB. B KauecTBe Takoif yke rapaHTHH BBICTYIIAeT OCYUIeCTBNieHHe cyaed-
HOH BJIaCTH TOJILKO B ONpPEAENEHHBIX MPOUETypaX, MPHYeM 31eCh HX 3Haye-
HHe BbIlIe 3HA4YEHUs NPOLERYp B HMHEIX cepax MPaBOBOH AEATENBHOCTH.
[To3ToMy BO MHOIMX rOCYZapCTBaX MPHHATBI IPaxIaHCKO-MPOLECCYaIbHBIH,
YTONOBHO-NPOLIECCYaNIBHBIH, HHBIE [TPOLECCYAbHBIE KOOEKCHL.

T'oBOpA 0 xapaxmepe 63auUMOOMMNOULEH U MEXITY STHMH TPEMs BJIacTs-
MH, MOXXHO 00paTHTh BHEMaHHE Ha JBa OCHOBHBEIX MOMEHTa:

60-nep@orx, HEOGXOMMO TaAKOE PacTpeleNieHHe NONHOMOYHMM, NIPH KO-
TOPOM CO3[aeTCA MEXAHM3M ClepXKeK H IMPOTHBOBECOB JIA IPEJOTBpalLEHUA
3/10ynoTpebIeHUi BIaCThIO;

60-6mOopbix, HEOOXOAUMO U COTPYIHHYECTBO MEXIY BJIACTAMM B LEIAX
JOOCTIDKSHMS MAKCHMaTbHOM 3¢ (eKTHBHOCTH B YIpaBIEHHH 00LIECTBOM.

Ecnu xe pa3iudHble BeTBY BIacTH OyITyT JIMIIbL GOpOTECA APYT C IpYy-
roM, TOJIBKO CIEp>KUBaTh ApPYT APYra, IPOTHBOCTOATEL ApYr ApYyry, 3To ca-
MbIM HETATHBHBLIM 00pa30oM CKaXeTCH HA KaueCTBE HEATEJIbHOCTH rocynap-
CTBa, 3HAYHTENILHO OCNabuT ero.

"3TH [Ba NONOKEHUA — CYTh TEOPHH pajesieHHs RIacTed, Ho 00 5TOM He-
pemo 3a0BIBAIOT, AKUEHTHPYA BHUMAaHHE TOJLKO Ha MEXaHH3ME CAEPKeK H Npo-

* THBOBECOB. V3BECTEH U ABJIACTCA JOCTATOYHO PACpPOCTPaHEHHBIM MPUHIMIH-

ATBHO HHOWM B3I HA PACCMaTPUBAEMYIO KOHIIEMIHIO, B COOTBETCTBUM C KOTO-
PbIM pa3aeNeHue BIacTell eCTh He YTO MHOE, KaK NPOCTOS pa3ieneHye pyaa.

Cpe/ COBPEMEHHBIX aBTOPOB, NMPEXIE BCETO, O IMHCTBE NOCY1apCTBEH-
Hoit Ractu ropoput J.A. IMospwwixos: «[TonobHo ToMy, Kak BepXoBHadA B1acTh
eNVHA M HeJeMMa [0 CBOEMY NPWHLMITY M HE MOXET OBITH COYCTaHMEM pas-
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JMHHBIX TPHUHLMIIOB, TOYHO TaK )K€ OHa Hepajlie/IMMa U B CBOMX [IABHLIX MPO-
sBreHnaX. [IposRIeHHe BEPXOBHOW TOCYZapCTBEHHOH BITACTH MOXKET ObITL
TposKoe: 1) 3aKOHOJIATENBHOE, 2) HCTIONHHUTE/LHOE, 3) cyneOHoe. DTi MpoABITE-
HIA BEpXOBHOM RIACTH BRIpXKAIOT paboTy OIHO#M M TOH ¥Ke, @ HE Pa3HbIX CHIT H
npuHLMnos. Eciv NpeacTasKTs cebe rocyaapeTso, B KOTOPOM CYILIECTBYIOT TPH
HE3ARHCHMBIE BIIACTH, M3 KOTOPBIX OJHA CO3/AeT 3aKOHBI, HO GeccuibHa 3acTa-
BHTDH CYIbl ¥ aIMUHHCTPALMIO HCIIOJIHATD MX; IpYTast CY/MT, kak e# B3TyMaeTcs,
HO 6ecCHITbHA KAK B Iepe/iaye CBOETO OIbITa B 3aKOHOIATeNbCTBO, Tak M B IPU-
HYXIEHMM aIMVHHCTpALyH TPHBECTH B KCIIONHEHWE CBOM NIOCTAHOBJICHUA M
IPUIOBOPHI; TPEThA Xe JeHCTBYeT COBEPLIEHHO HE3aBUCHMO OT MEPBLIX IBYX —
TO MBI [IOJTy4HIIH ObI TIOJHYIO KapTHHY CyMaclUeAILero [oma, XKOTopyro, KCTaTH,
HEKOTOpBIE HAllM TEOPETHKH-IIPaBOBeIb! XoTenH 6bt Bunets B Poccim. Otciona
ICHO, YTO 3aKOHONaTe bHas, CyAeOHas M MCTIONHUTENbHAS BIACTH UMEIOT CMBIC
TONBKO KaK MpOABICHMA OZHOM M TOH XK€ CHIbI, KOTOpaA B 3aKOHOIATENIBHOH
cpepe yemanagnuéaem HEKOTOpbIE OOIIME HOPMBI, @ CYA M a.ruvxlm-mcmam
NPYHMMAIOT KX K UCTIONIHEHHIO U IPMMEHAIOT K YaCTHBIM CIlyqasm .

Takum 00pa3oM, € YYETOM IIONPAaBOK, BHECEHHLIX B TEOPHIO pasAciICHUA
Bracteit B XIX-XX BB., OHa TpeOyeT He CTONbKO AEHCTBHTENBHOIO pas/ae/ieH!,
CKONBKO banarca pa3aUYHBLIX BracTeil. KcTaTu roBops, BEJMYAMIIyIO 3aCyry
oTuoB-ocHoBatene Konctutyimu CIUA 4yacTo BUOAAT B CO3JAHMHM MMEHHO
Takoro 6ananca: B rOPHU3OHTaJIBHOM M BEPTHKATbHOM paclpeleNeH My oJHO-
MOYHH, He JOIYCKAOIIMM, C ONHON CTOPOHSBI, Y3ypNalifio BIIaCTH KaKuM-1u60o
OpraHoM, a ¢ ApYroi — oc/1abneHns eJMHOH BJacTH roCyIapcTBa B LEJIOM.

YromsaHyB 0 BO3MO)KHOCTY PasfeNeHHA BJACTH Y [0 BEPTHUKATH, HEJb3sA
He KOCHYThCA CYLUECTBa DaHHOH NMpobiiembl. OBLIMHO MOBOPAT JIMILB O HE00X0-
JMMOCTH pa3JIe/ICHHsA BEPXOBHOM rOCYNapCTBEHHON BJIACTH Ha pa3NHYHBIE CO-
CTaBJIMOLIME, T. €. O N'OPU3OHTANLHOM pacrpefie/ieHUH IIONIHOMOYMH B Tpefe-
Nlax OfHOTO, BICINEro ypoBHA. OMHAKO CYIUECTBYET BakHeHIlas rpobieMa, B
paMKax TeOpuM pasleNeHus RJIACTe MCCeOBaHHAA, K COXANeHMIO, Hea0CTa-
TOYHO: BEPTHKAJILHOE pachpeneneH’e MoJHOMOYMI MEX/IY BBICIUHMHU H MECT-
HBIMM OpraHaMH rocyapcTBa, MEXIy BHICIIMMH OopraHamu (deqeparmy ¥ Bbic-
MMM opraHamM cyOnpekTa denepalvv. Bo3MOXXHOCTE H3y4eHUs JaHHOIO BO-
IIpOCa NO3BOJIUT YIIIyOUTh TOHUMAHHE TEOPUM pa3leNieH A BilacTeli B LIETOM.

CyuecTByIoT 1 UHEle MOAU(UKALNY TEOPHH Pa3lelIeHKa BiacTeil.

HHorza BbLASAIOTCA TONBKO JBE BJIACTH: 3aKOHOJATENILHAA U MCTIONHH-
TenbHas, 6€3 XapakTepHCTUKH CyNe6HO BIACTH B Ka4ecTBE CaMOCTOATEND-
HOH. Takylo TouKy 3peHMs apryMEHTHPYIOT CAEAYIOUMM: CYAbl IECTBYIOT
TaKXkKe Ha OCHOBE 3aKOHOB, NPHHMUMAEMBIX 3aKOHOAATENLHOM BJIACTHIO, TO-
3TOMY CYIeOHBIE OpraHbl — 3TO TOXe OpraHbl MCMONHMTENLHON BiracTH. ['o-
BODHTb O CAMOCTOATENLHOM CyAeGHOM BJIaCTH HET OCHOBaHMI,

' Mo30uaxos 3.A. Dunocodua rocyaapctsa u npasa. M., 1995. C. 168, 169.
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Haubonee pacnipoctpanenHble coBpeMeHHEIE BapMaHTH! — JOOABIEHHE K
YKa3aHHLIM TPEM BJIACTAM YETBEPTOI RIACTH (2 MHO/A M NATOM, LIECTOM Bla-
creft). Tak, B KOHCTHTYLMSX Pa3/YHBIX TOCYAAPCTB MOMHO BCTPETUTH YIIOMH-
HalMe O KOWMPONLHOT WK O KOHTPOJBHO-HA/I30PHOM BITACTH, WIM KE O COOT-
BETCTBYIOLIWX OpraHax, He BXONAIIMX B CTPYKTYPY OpPIaHOB 3aKOHOJATENbHOM,
HCTIONHHTeIbHOM WK cyaebHol BriacTh. B crapoii penaxinu Koncturyumu PB
1994 r. B pasnene VI «'ocyaapcTBeHHBIii KOHTPOIL U HAI30p» peyb lUTa O
Kouncturyimonrom Cyge, ITpoxypatype u KoHIpanbHoii nanate PecnyGnuxu
Benapyce. B cooTercTBiuM ¢ HOBO# penakimeit Koncturyumu PB Tpokyparty-
pa u Komuter rocynapcrsenHoro kontpons Pecry6nukit Benapych Tatoke He
SRIIAIOTCA COCTABHOMA YacThiO HH OJHOM U3 IIACCHYECKUX BETBEH BIACTH.

Tam, roe cymecTByeT NOJDKHOCTH [PE3MICHTA, HaNeNeHHOTO 3HAYU-
TEBHBIMH NOJHOMOYMAMH W HMEHYEMOrO TNaBoil rocyaapctsa (HO He rfa-
BOM MCHOJIHUTENILHOM BACTH), TaKMM 0GPa3oM, He BXOIALIETO B-CTPYKTYPY
HH OJ(HO# M3 BJIaCTEH, €CTh ONPEAENCHHbIE OCHOBAHUA TOBOPHTEL 06 0C060H
npesudenmckoii enacmu. Nog06HbIE CyXIEHHA YIKE BBICKa3bIBAIOTCA B JIMTE-
patype'. B CBS3H C 3THM MOXHO NPEANIONOKHMTE BOIMOXKHOCTD YTOUHEHMA
KIaCCHYECKOro BApHaHTa TeOPUH pa3fielieHUs BIaCTeiA.

B ¢enepaTMBHEIX rocynapcTBax HMHOTA2 [OTONHHMTENLHO PaTHYatOT
BJIaCTh (pefiepaliiy, NpENCTABIEHHYIO BCEMHM ee OpraHaMH (3fechk, Mpexie
BCETO, MMEIOTCS B BULY 0COObIe NOJIHOMOYHA ¢elepaTbHBIX OPraHOB B LIENOM
B OTHOIIECHHH OPraHoB CyOBeKkTOB emepaly KaK CaMOCTOATENbHBIX [OCY-
IapcTB), M BIAcTh KaXIoro w3 cyobexroB (enepaiuii. B coe Bpems ewg
Jhx. Jlokx BBLOENAN 3aKOHOHATENBHYIO, HCIIOJHHUTENLHYIO M (peJepaTHBHYIO
BJIACTD, OJHAKO TIOCTEIHAA B €10 TPAKTOBKE BbIJILAEIA HHAYE: «...CHOIa OTHO-
CHTCH IIPaBO BOWHBI M MDA, MPaBO y4acTBOBATh B KOATMLMAX U COKO3aX, paB-
HO KaK M IIpaBo BECTH BCE JEJIa CO BCEMM JIMUAMH M cOObLIeCTBAMH BHE IaH-
HOIO rocynapcTeay, efepaTHBHas BIAcTh «BKIOYAET B CeOf PYKOBOACTBO
@Hewnell 6e30nacHocmulo u unmepecamu obuecmaea B OTHOMIEHUAX CO BCEMH
TEMH, OT KOO OHO MOXET TOJTY4ITh BHITOY YIIH NOTEPIIETh YLIEp6» .

HHorpa roBopaT o MamepuanvHoy enacmu, BOIUIOIEHHOR B TaK Hasbl-
BaeMBIX «MaTepHANIBHBIX NPUJIATKaX» MOCYAapCTBa, B (CHIOBBIX)» rocynap-
CTBEHHBIX OpraHax.

H36upamensran enacmys. OHa IPHUHAIEXUT HAPOAY, @ TOHHEE — TPAX-
JaHaMm, OONANAloMMM M3GUpaTeNLHBIM NPABOM, TaK Ha3kIBaEMOMY W30Mpa-
TETLHOMY KOpITycy. JTa BJIacTh NMPOSBIAETCA Ha BHIOOpaX NPeACTaBHTENBHBIX
OpraHoB rocynapcTsa. PasHOBAIHOCTE H3OMpaTeNbHON BIAaCTH — y4peauTelb-
Has BACTh, JT0 TA e WIGMpaTe/bHad BIaCTh, HO TOJBKO HE B CTROMNBHBIH

! Cwm., nanpumep: Koncturyuus Poccuiicrolt ®epepaumu. KommeHTapuii. M., 1994.
C. 39s.
2 floxx Jixc. Jlpa tpakTara o npasnennu //Coy. B 3 7. T. 3. M., 1988. C. 348.
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NEpHOT pa3BUTHA OOIIECTBA, a B (NIEPEJIOMHOE), (IIEPEXOHOE» BPEMS, KOIa
JIMKBUIMpPOBAH CTApbIi TOCYIapCTBEHHBIA CTPORA U HEOOXOIMMO ONpPEAENTHTL
OCHOBHEIE MPUHUMMUATLHBIE 9€pThl HOBOTO, YIPEIUTh €r0 (HalpHMep, TPH-
HSITh HOBYIO KOHCTHTYLIMIO B IOCIIEPEBOIOIMOHHOE BPEMS).

HMoaumuyeckan enacmp. 3Ta BIACTh NPUHALIENHUT OPraHU3ALMAM,
CNELHABHO CO3aHHBIM LA TOro, uTobsl 60poTECA 33 06JNagaHHe BIACTHIO
rOCYXapCTBEHHOM — MONMTHYECKUM NMapTHIM.

YerpepToli BNACTBIO HEPEAKO HA3BIBAIOT €AACMb CPeOCME Maccoeoil
unghopmayuu, NOCKONbKY OHH OKa3bIBAIOT OTPOMHOE BITHAHME HA NPHHATHE
MOJUTHYECKUX pellieHHH HapoJOM, C HIMH BBEIHYXAEHbI CYUTATHCA M BIIaCT-
HBle CTPYKTYphI rocynapcTBa, ¥ HojHTHYeckue naptud. Ilostomy BeneTcs
60pr6a u 3a obnamaHue 3Tolt BiacThIO. BripoueM, BBLAEIECHUE CPEACTB Mac-
cOBOA MHGOPMALMH B KA4ECTBE CAMOCTOATEIILHOM BIaCTH HOCUT MeTatdopH-
YeCKHKH, HeHay4YHBIH XapaKTep, TaK Kak B TEOPHM pa3leieHus BIacTeif pedb
MIeT TOJILKO O rocyNapCTBEHHOM ammapaTe. HayyHasd Teopus pasieneHus
BJIaCTeA UMEET CMBICT TOJBKO IMPYMEHMTENBHO K MOCyJapCTBEHHOMY arma-
paTty, U, IPEXKIE BCEro, — K ero BHICIIMM OpraHam.

Cr. 11 KoHcruryuun Pecnybaukm Y36exucran raacur: «CuHcrema ro-
cynapcTeeHHON BriacTH Pecry6muky Y36ekHcTaH OCHOBEIBaeTcA Ha TIPHH-
LMINE pasjeieHMs BracTed Ha 3aKOHOJATENHHYIO, MCIIONHHTEIBHYIO H CY-
aebnyio». «'ocynapcTeHHas BracTs B Poccuiickoit degepaliiy oCyImecTs-
JIASTCA HA OCHOBE pa3jIe/ICHHA Ha 3aKOHOMATENBHYIO, HCTIOMHUTENLHYIO M
cyne6ryro. OpraHe! 3aKOHOAATENBHOM, MCTIONIHUTE/BHOM U CyAeOHOM BiIacTH
camoctoatenbHbly (cT. 10 Koncruryumn P®). Bonee cosepmennoil ipen-
craBiieTcs GpopMyTHpoBKa NPUHIMIA pa3feNeHus Biacteil B KoucTHTymm -
Pecry6nmxu Benapycs: «[ocysapcTpeHHas Bi1acTs B Pecoy6aumie Benapychs
OCYIIECTRIIAETCH HA OCHOBE Pa3JieIeHVA €€ HA 32KOHOMATENLHYIO, MCIIOTHH-
TeNBHYIO U Cynebuyro. ['ocynapcTBeHHBIE OpTaHEl B Mpefenax CBOHX INOJ-
HOMOYMIt CaMOCTOATE/ILHBI: OHM B3aHMOACHCTBYIOT MeXIy coGoM, ciepxiu-
BAIOT ¥ YPaBHOBEWIHBAIOT ApYT Apyray (cT. 6 KoHctutyumu PB).

OG6 OTHOIIEHHH K TeOPMM Pa3feNieHys RIAcTeil ¥ PAITHYHBIX €€ BapH-
@HTax B MCTOPHHM MONUTHKO-IPaBOBOHA MpiciH cM.: Teopus rocynapctsa u
npasa. XpectoMarua. B2 1. T. 1. C. 22,273.

§ 3. IlousirHe ¥ BHABI OPraHOB rOCYAAPCTEA

Opran rocysapersa — 310 camMocmonmenshoe nodpazdenenue zocy-
0apcmeenno20 annapama, co30aeaemoe 6 YCMaHOGICHHOM 3AKOHOM No-
PAdKe, obnadalwowee ycmanoeiennod 3aKkoHom cmpyKkmypoit u Hadenen-
Hoe onpedenennoi Komnemenyuei.

INosicHim nanHoe onpenenenne, ykasas Ha xapakTepibie MpH3HAKH Op-
raHa rocyaapcrea. Oprad rocyaapcTBa — 5TO 36eHO, COCPIAGHAA HYQACHY
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Pa3eemeneHHol cucmemsol opzanoe. Kaxapli aeMeHT 3TOI CHCTEMBI BbI-
MONHSAET CBOM 32/1a4H, a BCe BMECTE OHU 00Pa3yr0T rocyJapCTBEHHBIN anna-
par. Opran rocyRapcrpa CO3JacTCd HA OCHO8e HOPMAMUBHO-NPAGOEbLX
aKmoge, B KOTOPbIX YETKO OINpEeNeHbl Ha3Ha4YeHHe, NOpANOK GOpMUPOBa-
HUA, UHBIE BOMPOCHI, CBA3AHHBIE C OPraHU3alMeli i AeATENBLHOCTRIO TOTO Wik
HHOTO MOApa3feNeHns rocyJapCTBEHHOro amnapara. Oprad rocyaapcTsa
MOXET MMETh CIJIOXHYIO CTPYKTYPY. YNpaBlieHUs, OTHEINbI, OTAENEHHA, KO-
MHCCHH, NOJKOMUCCHM M T. A. OHH ABIUIIOTCH HE CaMOCTOATENBHBIMU [OCY-
IJapCTBEHHLIMY OPraHaMH, a TOJIbKO CTPYKTYPHBIMU HUX N0Apa3NeICHUIMH.

JI1a pykoBOACTBa COOTBETCTBYIOIIEH 00JIACTBIO OOLIECTBEHHOM XU3HK
OpraH rocynapcTsa Haje/ieTCs KOMNETEHLIHEl, T. €. onpegeleHHbIMM Npa-
BaMH U 00S3aHHOCTAMM. B COOTBETCTBUHM CO CBOE KOMIETECHUMEHR opraH
u3gaer obs3aTeNbHbIe K UCIOJHEHMIO NTPAaBOBbIEC aKThl, OCKONBKY B PaMKax
NPeOCTABICHHBIX €My MOJTHOMOYMH KaXIBli roCyapcTBEHHLIN OpraH fB-
JisieTc 0GMUMATIBHBIM ITPEACTABUTENEM IOCY IapCTBa.

OpraHbl rocyapcTBa MOXHO KI1aCCHQHUIHPOBATH 110 Pa3IMYHBIM OCHO-
BaHWAM. Yke ObUIO CKa3aHO BhbilE O BUOAX OPraHOB rocyAapcTBa B COOTBET-
CTBUHU C TeopHell pa3jelleHHA BIACTeH — IAKOHOOAMEAbHOIX, UCHOHU-
MENbHBIX, CYOeOHbIX, KOHMPOSIbHO-HAO30PHbLIX — B 3aBUCUMOCTH OT MOMM-
(HKalMKY TEOPUH pa3JeNeHHs BlacTel.

B Poccuiickoit deaepauun OpraHoM 3aKOHOJATENBHON BIIaCTH ABJIAET-
cu ®enepansHoe Cobpanme, ucrnonHutensHol — IlpasutenscTso P®; Bbic-
mue cyaeOHple wHcTaHunn — KoHctrTyumonHslil Cya PO, Bepxosssiii Cyn
P®, Beictuuii ApSutpaxusiit Cyn PO. B ri. 7 Koncturyuun PO «Cynebuas
BJIaCTHY OKa3alach BIUTOYEHHOM M CT. 129, onpelnensiolas KOHCTHTYUUMOH-
Ho-npaBoBoii ctatyc Ilpokypatypel P®. OnHako, Kak OTMEYAETCA B IMTEpaA-
TYpe N0 KOHCTUTYLMOHHOMY MPaBy, MPOKYpaTypa HaXOJMUTCH BHE CHCTEMBI
cynebHoii BIIaCTH, ee Helb3s CMELIMBATL U TeM 00/iee OTOXAECTBIATh C Ha-
3BaHHOM BJIACTBIO, PaCCMAaTPUBaTh B KAayeCTBE OJHOTO M3 WMHCTHTYTOB Cy-
ne6Ho BnacT’.

B cootBercTBUM ¢ KonctuTyumeit Pecry6nuxu benapych, MHHBIMH HOp-
MaTHUBHBIMM aKTaMM OpraHOM 3aKOHO/JaTelbHOM Biactu ApaeTcs Ilapna-
MenT — HanuonansHoe cobpanue PB; opraHaMi MCHOJIHMTENLHOA BIACTH —
IpasutensctBo — CoBeT MunHcTpoB PB, nomguuHeHHble eMy OpraHbl rocy-
JapCTBEHHOTO YIpPaBJieHHs, ApyTHe OpPraHbl HCIOMHUTENLHOM BIACTH; opra-
Hamu cyne6Hoi BnacTH — BepxosHerit Cyn PB, Beiciumii Xo3siicTBeHHbI
Cyn PB, Korctutyunonusiii Cyn PB; KOHTpOJIbHO-HaA30PHBIMU OpraHaMy —
ITpokypatypa Pb, KoMuTeT rocy 1apCTBEHHOIO KOHTPOJLA.

' Cu., nanpumep: Baznai M.B., Tatpuuudse 5 H. Korcmuryumonnoe npaso Poceuiickoii
deneparnm. Yaebimk mm Bysos. M., 1996. C. 425; KoHctutyuporHoe mpaso. Vyebumk /
Ore. pen. A.E. Koanos. M., 1996. C. 358, 359.
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B paspesie 5 Konerutyip Y30ekucTaHa 3akpellieHa OpraHM3aums rocy-
JapCTBEHHOM RJIACTH: 3aKOHONATENbHYIO RIAcTh ocylnecTseT Omi Maxc
(EBYXMIaNaTHBIM TAPIAMEHT), KCIOMHUTEIbHYIO BIacTh — Kabuner MHHHCTPOB,
cyneGHasi BnacTs cocTodT M3 KoHCTHTYLMOHHOIO cyna, BepxoBHoro cyna,
Beiciuero xo3AACTBEHHOIO CyAa, MPOKypaTypa OCYLIECTBIAET HAI30p 3a ToY-
HBIM M eIMHOO0Opa3HBIM MCIIOJHEHHWEM 3aKOHOB, a TAIOKE OpraHel rocyfapcT-
BEHHOM RJIACTH Ha MecTax. KpoMe Toro, IpeacTaBifeTcs BO3MOMHBIM T'OBO-
pHTb O CaMOCTOSTeNbHOM 3HadeHuH [Ipe3nneHTa Pecmybimkn YibekucraH,
Tpesunenta Poccuiickoit @enepaiuu, [peanpenta Pecrrybiviku bemapycs, u,
COOTBETCTBEHHO, O CAMOCTOATELHOM 3HAYEHUH NMPE3HIEHTCKOM BilacTy.

Io mopAaxy o6pa3oBaHMs pavuIMYaiOT OpPraHbl, H3GMpaeMele Hero-
CpeICTBEHHO HapolIoM (3To, k MpuMepy, IIpe3nnent Yibekucrana, Poccuii-
ckoii denepauny, Pecybnuky benapycs, popMupyeMble JpyTUMH rocynap-
cTBeHHbIMU opraHamu (KoHctutyuuonssli Cya PV, PO, PB).

Ilo cnoco0y NpUHATHMA pewieHMi BbIICISIOT KOMIESUAILHLIE OP2aHbL.
OHM NPHHUMAIOT pellleHHs 60/LITHHCTBOM T0JIOCOB, NPOCTHIM HITH KBATH(H-
uuposaHHeM (Onuit Maxaine PY, ®enepanbioe cobpanue PO, IMapnamenT
PE; Koncruryiwonnsiit Cyx PY, PO, PE). Bropoit B opraHos B 3T0# xiac-
cUUKAIIM — eOUHOHAUANbHBLE Op2aHY], TAE PelleHMA PUHUMAOTCS €AHHO-
nryHo pykosoauteneM (Ipesunent PY, PO, PB; ITpokyparypa PV, P®, PB).

B 33BHCHMOCTH OT XapaKTepa KOMIIETEHIHH [OCYIapPCTBEHHBIX Opra-
HOB CYLUECTBYIOT OpraHel oblieH M cHelManbHOR KoMmneTeHLmd. Opzansi
obuieii Komnemernyuu B TIpeJeNax CBOMX MNOJHOMOYHMI NPUHUMANOT pelle-
HusA 1o juobeM Bompocam (PegepansHoe cobpanue P®, IMapnament PB,
Onuit Maxuc PY; Tlpasutensctso PY, P®, PB). OHu oCylIecTmoT fed-
TEJBHOCTh B KakoH-1u60 onHOM cdepe oOmEeCTBEHHON XHM3HH (Hanpumep,
pa3nMYHbIE MUHHCTEPCTBA M BEAOMCTBA).

Ilo nojiokeHmo B HepapxHIeckoil CTPYKTYpe rOCYIapCTBEHHOrO arma-
paTa pa3NIyaloT BBLICIUME M MECTHBIE OpraHbl rocynapctsa. IlonHOMOYHA
6bICHLLX OP2aHOE PACTIPDOCTPAHAIOTCA HAa BCHO TEPPUTOPHIO NAHHOTO rocCyaap-
ctBa. CnejlyeT uMeTh B BUY, 4TO B YHUTapHEIX r'OCYapCTBAX €CTh OJMH Ypo-
BEHb BEICIIMX OPraHOB, a B (GelepaTHBHBIX — IBa: (heNepaTbHEIE BEICIINE Op-
TaHEl M BBICIINE OpraHbl CyOLexToB denepamm. Mecmusie opraubi ocynule-
CTBJISIOT CBOIO NEATENBHOCTS B NPEeNiaX TEPPUTOPHH KaKoM-1H60 aMUHMCT-
PaTHBHO-TEPPUTOPMANLHOH eIHHMIBL. MoXeT GBITh HECKONBKO YPOBHEH Me-
CTHEIX OpraHOB, B 32BHCHMOCTH OT aIMHHMCTPaTHBHO-TEPPHTOPHMANLHOIO
ZeNeHnA rocy 1apcTBa.

[To xapakTepy MOAYHHEHHOCTH CYLIECTBYIOT OpraHBI HCKIOYHTENbHO
«8EPMUKATbHO20 NOOYUHEHUA (K TIPUMEDY, CyIbl) ¥ OPraHbl TaK HA3bIBAEMOTO
«OBOUHO20 NOOYUHEHUAY, HarnpyuMep, pa3jIMyHble OpraHe! OTPAcieBOro yrpas-
JICHHA: MUHHCTEPCTBA, BEOMCTBA C MX TePPUTOPUATLHBIMU YIIPABICHHAMM M
otacnamy. Cama ulies «IBOMHOIO NOXYMHEHMA» OBYCNOB/IeHa XeTaHHeM
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Y4€CTb, HAPAY C OOILErOCYIAPCTBEHHBIMM HHTEPECAMH, MECTHBIE MHTEPEChL.

[lo cpokam MONHOMOuYMHA €CTh OpraHBI FOCYJApCTBd, KOTOpHIE (YHK-
UMOHUPYIOT TIOCTOAHHO, HO MX COCTaB OOHOBJISETCA Yepe3 YCTaHOBJEHHBIN
CPOK, ¥ beccpounsie OpraHbl, rie NMpebhiBaHUe YeloBeka Ha JaHHOM TOCTY
3apaHee He OrpaHMYeHO KaKiM-ITHO0 CPOKOM.

[lo Bpemeny QyHKUMOHMPOBAHHUA BBIAEIAIOT HOCHOAHHbIE Y GPeMEH-
Hble opzanbl zocyoapcmea. IT0CTOSHHBIX OpraHoB a0COFOTHOE 6OMBLIHHCT-
BO, TIOCKOJIBKY IOCYIapCTBEHHBIH aNNapar pacCYMTad, B OCHOBHOM, Ha JIesi-
TENILHOCTh B HOPMA/BHBIX YCIOBHAX. BpemenHble oprasel co3palorcs B
4pE3BBIMAHHBIX YCTIOBHAX WIM JUIA OCYINECTBICHUA KaKUX-1MOO KpYIHO-
MacITabHEBIX 324, MMEFOLIMX 00ILEeroCy 1apcTBEHHOE JHaUEHHE.

§ 4. O630p cneunanbHOM JUTEPATYPLI NO TEMe
«Annapar rocyaapcraa»

[lpy ¥3y4eHHN PadIHYHBIX acIeKTOB AEATENBHOCTH [OCYHapCTBEHHOTO
anmapaTa Lie/iecoobpasHo obpauieHye K IUTepaType N0 OPYruM IUCLAILTHHAM,
MPEeXAE BCEro, N0 KOHCTUTyLoHHOMY npaBy. Kpome Konctutyuun (Pecmy6-
JmkH Y3bexucran, Poccuiickolt deaepauny unu Pecrmy6nuxu Benapycs), xe-
JIaTeNIbHO 3HaKOMCTBO C HOPMAaTHUBHO-NIP2BOBBIMH .aKTaMM, PeryJHpYIOLIUMH
OpraHM3aLMIO U OEATETbHOCTD PAa3IMYHbIX [OCYJAPCTBEHHBIX OPraHOB.
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Tema 7. ®OPMA I'OCYAAPCTBA

§ 1. ITousTHE 1 3NeMeHTL! GOPMBI rOCYAaPCTBA

CozepxaTenbHEIMH XapaKTepHCTHKaMH 7060ro rocynapcTsa ABIIOTCA
TEpPPMTOpHA, HaceleHHe, BAAcTh. ONHAKO OHM BeChbMa CYIUECTBEHHO OTIH-
YaroTcH APYr OT Jpyra o 0COOEHHOCTAM CBOEH BHYTPEHHEH OpraHH3allMy,
YT BBIPKAETCA B NOHATHH «PopMa rOCYTAPCTBAY.

B Teopud rocynapcrsa M TpaBa 4acTo YMOTpeO/sIOTCA KaTeropuu
«cymuocTs» U «hopman. CyuiHocms — 3TO T1aBHOe MpeJHa3HaueHue, oc-
HOBHOE CBOMCTBO J060TO siBieHuA. dopma — 3TO KaTeropus, Bblpaxaronjas
YCTPOHCTBO, CTPYKTYPY JaHHOTO SIBJIEHHUA H ero BHEIHee 0GopMIeHHE, BUA.
Yepes gopMy NpOABIIAETCA CYLIHOCTh NPEAMETa WITH ABJICHHA.

Karteropusi «CyILHOCTH TOCYJAPCTBA» ONpeleNAeT [IABHOE IpedHa-
3HAuYEHHMe, LE/b, 3aKOHOMepHOCTH rocyaapctea. Karteropus «gopma rocy-
AapcTBa» OMpeleNfeT, KTO M KaK MpaBHT B 00LIIECTBE, KaK YCTPOEHH! U neHcT-
BYIOT B HEM TOCYIapCTBEHHO-BJIACTHBIE CTPYKTYPHI, Kak 00beMHeHO Haceme-
HHE Ha JaHHO TeppUTOPWH, KakuM 06pasoM OHO CBS3AHO 4YEpe3 paHyHble
TEpPPHTOPHUAIbHBIE U NONTUTHYECKHe 00pasoBaHUA ¢ rocyIapCcTBOM B LIE/IOM, C
MOMOLIBIO KAKMX METONOB M TPHEMOB OCYIISCTBIMIETCA [OCYNapcTBEHHAA
BJIACTh, KaKOBO NPaBOBOE I0JIOXKEHHE IMYHOCTH B OOMIECTBE, KAKOB OOBEM €ro
npas u cBo6oa. Ot ¢GopMBl rocyaapcTa B 3HAYMTENLHOM CTENEHM 3aBHCHT
cama MOJMTHKO-IIPaBOBas JM3HbL B OOILECTBE, YCTOMYHBOCTE IOCYAApCTBEH-
HBIX HHCTUTYTOB.

Ha ¢opMy rocynapcTsa BIUAIOT pa3fiMyHbie GaKTOPbI, TAKHE KaK COLM-
aJlbHO-3KOHOMHAECKHE (ITIaBHble (aKTOpbl), NMPHUPOLHbIE, KIHMATHYECKHUE,
HALHOHAILHO-HCTOPHYECKHE, PENTUTHO3HDIE, KYNBTYPHEIE U .

DopMa rocysapeTsa — 3T0 COBOKYHHOCHTL €20 GHEUIHIX NPUIHAKOS,
HOKA3bI8QIOUAUX NOPAOOK 00pa306anUn U OPZAHUIAUUIO GHICHINX OP2AHO8
20Cy0apcmea, meppumopuanvroe ycmpolicmeo zocydapcmea, npuems u
MEMOoObL OCYUeCMENeHUA 20CYOaPCMEEHHONE 1acmu,

DopMy rocyIapcTsa, YTO OTPOKAETCA M B ONPefelIeHHH, XapaKTepU3y-
10T TP dn1eMenTa: 1) dopma npasrenun, 2) popma 20cydapcmeenrozo yem-
POUCMAa, 3) nonUMuUYeCKuUil pexcum.

Takum 06pa3oM, 3TO CHHTETHYECKOE ITOHATHE, COCTOAIICE U3 OTHENb-
HEIX YacTed. KoHCTpyHpoRanye kaTeropuu «(opMa rocyjapcTBay ~ HONGIT-
Ka C pa3nuHbIX CTOPOH H B TO € BDEMA KOM/LIEKCHO DPACCMOTPETh OpraHu-
3alHI0 H QYHKUMOHHPOBAHHE roCyAapcTBa, M IIpeXkIe BCero — ¢opmuposa-
HHE H JCATENILHOCTD €T0 BEICLIMX OPraHoB.

B caa3n ¢ obunmv nonstieM kateropnu «opMa rocyaapcTaan BOIHHU-
KaeT HeMallo npobiieM, k MX PACCMOTPEHMIO MBI BEpHEMCA II03xe, [10C/e
XapaKTepUCTHKM COCTABAAOLIMX POPMBI TOCYAAPCTBA B MOKA €llE TPAgKLM-
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OHHOM OTEYeCTBEHHOM MOHUMAHUW: Gopmbr Npasnenus, Gopmsl 20cydapcm-
GEHHO20 YCMPOUCMBA U NONUMUNECKO20 PENCUMA.,

§ 2. ®opma npasaenus

Dopma NpPaBAEHNA — MO OPZARUIAKUA GHICHIUX OP2AHOE 20CyOap-
CMEEeHHON enacmu, ux CMpyKmypa, nopaook ofpazoeanus, pachpeoeie-
Hue KOMRemenyuu U 63aUMOOMHOUIEHUA C HACENCHUEeM.

Painuqalor Jpe OCHOBHBIE POPMBI ITPABJIEHHA — MOHAPXUNECKYIO U pec-
1YORUKAHCKY10.

Mowuapxus' — 3mo maxan Qopma npaenenun, npu komopoii eepxos-
HAA GACHb OCYU{ECMEACMCA OOHUM JIULOM, HONYHAIOWUM IMY G1ACHDb,
KaK Npaeuio, no Hacneocmasy.

MoHapxuyeckan ¢opMa IparRJIEHHA BecbMa pasHOOOpasHa, NpHYeM Ha-
CTOJIBLKO, YTO Ha KDKIBIA M3 YKAa3aHHbIX IIPH3HAKOB MOYKHO HAalTH MCKTIO9EHIA.
B cruty 3T0r0 psifi MOHapXHYECKHX NOCYapCTB He BIIOJIHE COOTBETCTBYET Mpel-
JIOXKEHHOMY oIpezelieHyio. PaccMoTpuM NOApoOHeEe OCHOBHEIE YE€PThl MOHAp-
xu. K oTeysTesbHbIM YEPTaM MOHAPXUM OTHOCSTCS CJIeyHOLINE MOMEHTBL:

1. Bcs DOTHOTA BNacTU B FOCYJapCTBE C MOHAapXUYeckoii ¢opMoit mpanne-
HHA NPHHAIJIEHAT OJHOMY YeJIOBEKY — MOHAPXY. DTO 03HAYACT, YTO OT MOHap-
Xa 3aBHCUT OKOHYATEJIbHOE pellleHHe abcoMmOTHO Moboro Borpoca B rocy1apeT-
Be. MoHapX IPMHHUMAET PelleHHA OT cBoero uMeHH. OH MoxeT 00pa3oBaTh WM
yTipasaHHUTh 0ObIe OpraHbl, HA3HAYHTE JI000€ JHIIO Ha JIEOOYIO0 IOJDKHOCTB H T.
I JOpumaecknx orpaHy4eHui QA OMHOMOYMI MOHapXa HET, ¥ 3T0 Hanboee
TIOCNIeAOBaTeNbHbIA 111 FaHHOH (OpMBI NMpaReHus BapuadT. OIHAKO RIACTh
MOHapXa MOYKET OTPaHIYHMBATHCA ¥ O4EHb CYILECTBEHHO MHBIMH, B NIEPBYIO O4e-
pelb, MpeJCTaBUTEIbHBIMK OpraHaMM FOCYJApCTBa, KOHCTHTYLMEH. 3a MOHap-
XOM, BOOOIIE, MOTYT OCTaBaThCA JIMIIL CUMBOJIMYECKHE MOJHOMOYMs. Takue
MOHapXHH Ha3bIBAIOTCSA OIPAHMYCHHBIMY, O HMX Pedh MOAIET HIDKE.

2. Mosapx nojsayercs mumynom (Kopoib, Liapb, lUaxX, UMIEpPaTop,
xaH, (hapacH, 3MUPp, KHA3b, CYJITaH, [EPLOT H T. 1.), HMEET IPaBo Ha TOJTyde-
HME M3 TOCYHNapCTBEHHOM Ka3HBI JEHEXHBIX CPEeICTB Ha CoJepKaHHue ceba
CaMOro M CBOCH ceMbu (IBOPLILL, PUCTYra OXpaHa H T. A.).

3. MoHapx NO0Jy4aeT BIacTh, Kak NPaBWIO, HO HACAeOcmey. B 6onbumH-
CTBE CJIy4aeB HacJeOHHKOM NBJUUICA CTApLIANA CHIH TIPABHMBIIETO MOHapXa.
ITpe6riBanye Y BIaCTH kakuM-I460 onpeeNleHHBIM CPOKOM 3apaHee He orpa-
HuyeHo. Mctopus rocyIapCTBEHHOCTH M COBpPEMEHHAs KOHCTHTYIMOHHAs
TIPaKTHKA 3HAIOT PasJIMHBIE CTIOCOGET BO3BEIEHMA Ha IPECTON KK er0 3aBoe-
paHusA. B compeMeHHBIX (elepaTMBHBIX MOHApXWiX, Hanpumep, B OGbenu-
HeHHbIX Apalckuii OmHparax, B Manaif3un, MOHapX MOMET H3OUpaThCH

! B nepesozie ¢ TPeHECKOro ~ eAMHOBNACTHE.
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npasurenamMy cybpexTop denepaumii. Tak, B Manaitsun oH BeIOHMpaeTCs
CPOKOM Ha 5 JIET M3 4Hcna cy/1TaHoB 9 mraroB. MIMeHHO nyTeM BBIGOpPOB Ha
foJtee YeM TPEXCOTIETHHI cpok BoLapiiack B 1613 r. Ha poccuffckoM TpoHe
nuHacTas PomaHoBbix. McTopun u3BecTHSI ¥ (paKTsl IPHITAILEHHST MOHapXa.
BiacTs MOXHO TaiOKe 3aXBaTHTh CHJIOH, 3aBOEBAB TO WK HHOE rOCyHapCTBO
IIH COBEPIIHB JBOPLOBEIH IEPEBOPOT.

OCHOBHOE B XapaKIEpPHCTHKE MOHapXudeckoi ¢opMbl [paBlleHHs — Ha-
PO/ He MMEET OTHOIIEHHA K JOPMUPOBAHMIO BITACTH (IIPeXae BCEro — IIaBbl
rocynapcraa).

4. iyt Toro, YTO0BI NOT4EPKHYTh OCOOBIM, BEPXOBHBIA XapakTep BAacTH
MOHapXa, 3Ta BNacTk HEPEOKO 060KecTRIMUIACE. Tak, Liapb B IOPEBOMOLHOH-
HoM Poccum oBBABNSUICS MOMa32HHNKOM GOXBUM, MMIIepaTop SNOHUH — Chbl-
HoM-6oruny CosHla Amarepacy ¥ T. . O6E[MHO Py 3aroBopax, HBOPLIOBBIX
HepPeBOPOTAX. BOCCTARIIMA HAPOA WM 3arOBOPLIMKH IBITAHMCh NOCAfHThL Ha
TPOH TOrO, KTO MMel, IKoObl, 3aKOHHOE NPABO Ha LIApCTBOBAHMeE.

B 3aBHCMMOCTH OT 00BE€Ma BITACTHBIX NOJHOMOYMH, HaxXOIOAIIMXCHA Y
MOHApXa, pa3nAyaloT: 26COTI0THYI0 (HEOrDAHHYEHHYI0) H OrPaHHYEHHYIO
MOHapXHIO. '

I'maBHas OTIHYMTENBHAS YePTa A6COAIOMHOU MOHAPXHH — COCPENOTO-
YeHue BCeH IONHOTHI BJIACTH B pykax MoHapxa. IIpH 3TOM IOpHAMYECKHX
OrpaHHYEeHHH TIONHOMOYHAM MOHapXa He CyIecTByeT. AGCOMOTHBIE MO-
HapxuH Haubosee XxapaKTepHLI INA TPANMUMOHMEIX FOCYJapCTB C Pa3iny-
HBIMH Da3HOBHIHOCTAMH aBTOPHTapHOTO NONMTHYECKOro pexuma. Bmpo-
yeM, [epBEle rocyaapcTba Ha 3emnie GbUIM No dopMe npaBieHHs abcoroT-
HbIMHM MoOHapxysiMy. JlaHHyio (opMmy NpaBJICHHS VMEJNH TaK Ha3bIBacMble
BOCTOYHBIE AECTIOTHH, rocynapcTBa Ha TeppHTopuM 3anagHoit Esponsl B
[IepHOBI PAHHETO H MO3JHero geofanvama.

B Hacrosiuee BpeMa aGCOMOTHAA MOHApXAA — JOBOJBHO penkas ¢opma
npasyienua. CornacHo COBpeMeHHEIM KOHCTHTYIIMAM PAia CTPaH BCS BIaCTh —
3aKOHOJATe/IbHaA, UCIIONTHATENbHAs, CyIeOHas — UCXOOMT OT MOHApXa, H ero
TeOKpaTHYECkHe MOJTHOMOYHA OYEHb 3HAYMTE/IbHLL. TakuM oOpa3oM, HEKOTO-
pble rocyapcTBa, HECMOTPA Ha NPOBO3IJIALIEHUE B PA3IMHHOIT CTeNeHH Orpa-
HHUYEHMH BJIaCTH MOHapXa, BCe-TaKH COXPAaHMIOT OCHOBHBIE YEpTh! aGCONIOT-
HOH MOHApxHH, 6mskH k Heil. Peds uner, HanpuMep, o Baxpeite, Kyneiire,
Epynee, Katape, riie MMEIOTCA NapOBaHHEIE MOHApXaMH KOHCTMTyLMH B He-
KOTOPBIX M3 NEPEYUCIEHHBIX FOCYIAPCTE H3OMPaICh NapnaMeHThI .

B ozpanuyennsix monaprusx (va3pare 35Toff GOPMBI TIPABAEHUSA TOBO-
PHT camo 3a ceb4) RNacTh MOHapXa IOPHIMYECKH OTPaHHYEHa, KaK IIPaBUIIo, 1
3aKOHOIATENBHO, U CYIIECTBOBAHUEM MPEACTaBHTENBHOIO OpraHa. 31ech yxe
MOXHO FOBOPHTE O Peanu3aiiMy B TOH WM MHOH CTENIEHM NPUHIMIIA pazjese-

' Cm.: CpapsurensHoe KOHCTUTYIMOHHOE NMpaeo /Ots. pea. B.E. Yupiuu. M., 1996. C. 459.
147



HUA BiacTedl. B 3aBUCMMOCTH OT Toro, HackoNbKO OTpaHMYEHa BIACTD MOHap-
Xa, pa3MHAOT, BO-NEPBBIX, JYATUCMUHECKYI0 W, BO-BTOPLIX, napiamexmap-
HY10 MOHAPXHIO.

PaccMoTpuM  cHavana napaamenmapnyro (unu KOHCTHTYLIMOHHY0)
MOHApXHI0. B Hell B/IacTh MOHAPXa 3aKOHONATENLHO OTPAHHMYEHA MPAKTHYe-
CKH BO BCeX cdepax esATeNbHOCTH. CaM 3TOT MHCTUTYT COXPAHAETCS 61aro-
Japs UBYYECTH MOHApXHYECKOW WMIEM B CO3HAaHWM Hapoga. B 3Toit cessm
TokasareneH npuMep McnaHuu, rie mocne nouT copokaneTHe# IHKTATypbl
Dpatko B 1975 1. Hapox Ha pedbepeHIyMe BBICKA3AICA 33 BOCCTAHOBJICHUE
MOHapXUH U B CTpaHe BoLapuics koponk XyaH Kapnoc 1. MoHapx B mapna-
MEHTApHOH MOHapXHUM UIPAET, B OCHOBHOM, IIPE/ICTABMTENLHYIO POJIh, ABJACT-
4l «CHIMBOJIOM HALMHW», «CMMBQOJIOM €IMHCTBA Halw». I'0BOpAT, 4T0 MOHapx
LIapCTBYET, HO HE MPaBHT, [OCKOIBKY JIMLUCH pPeabEbIX TIOTHOMOYHA.

B napnameHTapHbIX MOHAPXHSAX 3aKOHONATENbHAA BIIACTh TIPHHAANEHKHT
napiaMeHTy. HcnonHWTeNbHas BIacTs OCYIIECTRIETCA ITPABUTENBCTHOM,
KOTOpoe $OpMUPYETCA NIAPIaMEHTOM M OTBETCTBEHHO NEpe] HIM.

3a MOHapXOM MOTYT TPalYIIMOHHO COXPAHATHCA ONpEeleHHEIE TIONHO-
MoTHA. Tak, B OTAENBHBIX TOCYAapCTBAX OH HA3HAYACT IJaBy MPABHMTEILCTRA,
MHHYICTPOB, HO TOJIBKO TI0 MPENIOKEHMIO [apjiaMeHTa. MOHapX He MOXeT
OTKJIOHHTh KAHAWIATYPY TONO WM MHOTO WiEHA IPaBHTENLCTBA, €CITM OHa
ponyia 9epe3 napiiaMeHT. MoHapxy MoXeT MpuHaIIekaTh IIPABO BETO B OT-
HOILICHHH 3aKOHOB, IIPUHATEIX [1APJIAMEHTOM, HO Ha NMPAKTHKE OHO MIIH He MC-
TIOJIB3YETCS, WIM HCIIOB3YETCA 10 YKa3aHHIO NMPaBHTENECTRA. MoHapx u3gaet
YKa3El, HO OHM OOBIMHO N'OTOBSATCS B NIPABUTENHLCTBE K MOANMCHBAOTCS [IIaBOH
[PaBHTENLCTBA WM COOTBETCTBYIOMMM MMHUCTPOM: 3Ta NPOLEIYPa MOIYYH-
Jla HajBaHME (KOHTPACCHTHALAMY. Be3 MOAMMCH INaBbl MPaBUTEBCTBA MK
MMHHCTPa YKa3bl MOHapXa He MMEIOT FOPUIHIECKOM CHIIBI.

Taranv 06pa3oM, paBUTENHCTBO OepeT Ha celd OTBETCTBEHHOCTD 32 Hall-
Jiexaiee Ka4ecTBO M MCIIONHEHHUE aKTOB MOHApXa. JTO BBIPAXEHO, B 4aCTHO-
CTH, MPHUHIHMIIOM «KOPOJb HE MOXET ObITh HEelpaB», a Taloke MPHHLMIIOM
«Be30TBETCTBEHHOCTH MOEapxa». MoHapX [Io/bkeH OTHPaBHThL PaBUTENBCTBO
B OTCTaBKy, €CJTM OHO IIOTEPSIIO JOBepHe IapiaMeHTa. B cBOrO ouepens, npa-
BHTELCTBO MOXET NMPEUIOXKUTh MOHApXy B OMpeIeieHHBIX CITyYasX paciryc-
THTh NapilaMeHT X HA3HAYUTH HOBbIE BBIGODHI U1 PEIICHUA KOHQIHKTa MEX-
Iy 3aKOHOJATEJILHON K KCHONHMTEBHON BJIACTAMU HENOCPEACTBEHHO HApo-
oM. H3noxeHHBle MPOLEMYPBl ABIAIOTCA YACTAMH MEXAHH3IMa CIOEPXKEK H
TIPOTUBOBECOB.

- - Janeko He Bcerja B MapiilaMeHTapHBIX MOHapXMAX CPENH IOCYAapCTBEH-
HBIX OpPraHoB AOMHHMpYeET IapnaMeHT. B cTpaHax, rie CyLUecTByeT NByxnap-
TUiiHAA cucTema (BemukoGpuranma, Kanama, ABCTpaius M Ip.) WX MHOTO-
napTuiiHas cHCTEMa ¢ OJHON JOMHHHpYouwled mapTueil (SnoHms B 1955-
1993 rr.) 4 nNpaBuUTENLCTBA, B NPUHLIMIE, OJHONAPTHHHBIE, NApJaMeHTapHas
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MOZEJb OTHOILEHHI MEXTy NapjiaMeHTOM K MMPaBUTENIbCTBOM NPaKTHYECKH
IIpeBpAIlaeTCs B CBOK MPOTHBOMONOKHOCTL. KOpUaKyetky napnaMenT ocy-
LIECTBIIAET KOHTPONb 3a MPaBUTENBCTBOM, OJHAKO Ha [e/ie NPaBHTEIbCTRO,
KOTOpPOE COCTOMT W3 JNMACPOB IapTWH, obJajalomielt B mapsiameHte 60ib-
LIHHCTBOM, Y€pe3 3Ty NapTHHHYIO (GpakMIO MONHOCTEI0 KOHTPOJIUPYET pPa-
60Ty mnapiameHTa. Takoif rocyaapCcTBEHHBIH PEXHM IOJMYYWN Ha3zBaHMe
cucmemsl KabuHema, i MUHUCIMEPUAIUIMA . .

TapnaMeHTapHas MOHapXHsi XapaKTepHa [Jis COBPEMEHHBIX MHIYCTpH-
NBHO Pa3BUTBIX rOCyJapcTB C JACMOKPaTUIECKHM MOJMTHYECKHM PEXHMOM
(Bemuxobputanus, benvrus, Hopserus, 1lseuns, Hunepnanosr, SnoHus u
Ip.). B 3THX cTpaHax pa3BMTHE HHCTHTYTOB IOCYAapCTBEHHOH BNacTH IILIO
IyTeM TOCTENEHHbIX MPpeoOpa3oBaHuif, 3BONIOLUMH, C COXPAHEHHWEM CTapoi
¢opMb], HaMOIHEHHs ee HOBBIM cojepxaHueM. KOHCTUTYIMH HEKOTOpPBIX
pa3sBUBAIOLIMXCA CTpaH, K NpuMepy, Manaitann, Tauwnanna, Henana, Taioke
3aKpEIULTIOT NMPUHLUMIL! OPraHW3allMi BBICIIMX OPTaHOB IOCYAAPCTBEHHOM
BJIACTH, XapaKTepHbIE MMEHHO i MapjiaMeHTapHBIX MOHapxuii. OnHako
¢akTHIECKOE NOI0XKEHUE MOHApXa U ApUCTOKPAaTHH He ABJISETCA TaM TOJNLKO
HOMHHAJILHLIM, [103TOMY ()OpMe NpaBJIeHMsA 3THX OCYApCTB HPHUCYIUM U
3NMEMEHTBI My aTHCTHYECKOH MOHApXWH.

HAyarucmiuneckan MOHapXMs — MPOMEXYTOYHBIA BapUaHT Mexy ab-
COJIFOTHOH H Map/IaMEHTapHOM MOHAPXHAMHY, TIEpBOHaYaIbHast ¢popMa orpa-
HUMEHHO! MOHapXHH. DTO Takas GopMa NPaBJIeHuUs, IPH KOTOPO# yKe B TOl
WY HHON Mepe NpOBeAeH NPUHLMIT Pas/IeNIeHUsA BIacTell: Y MOHApXa 0CTaeT-
€A MCIIOJIHHTENIbHAN BIACTh, 4 3AKOHOJATENbHAA, B IPHHLIMIE, IPHHAJICHHT
napiamMeHTy.

MoHapx 0CyIeCTBIAET HCNOMHUTENBHYIO BIIACTh, Kak NpPaBILUIO, qepes
Ha3HaYaeMOE MM MNpPABHTENLCTBO. BecbMa 3HaYMTEIRHEI NOTHOMOYHS MO-
Hapxa B OTHOLUEHHM OpTraHa 3aKOHOAATENbHOH BiacTi. OOGBIYHO MOHApX
MMEeT MPaBo aGCOOTHOTO BETO M MPABO POCIYCKA NAPNAMEHTA, MOXKET H3-
lapath Ype3BBIYAHbIE YKa3bl, 3aMEHAOLHE WIH OTMEHAIOILME 3aKOHLI. Ol
HaKO OH BRIHYM(IEH CUMTATECA C NAp/aMEHTOM, MPEXIE BCEro, Kak ¢ opra-
HOM, YTBEPXKOAOIUM OIOJDKET.

Hyanuctryeckas MOHAPXUA BOIHHKAET B OCOBBIX HCTOPMYECKUX YCIIO-
BHMAX, KaK CBOETO POJia BLIPAXEHHe KOMIPOMHUCCA MEXKITy MOHApXOM (M BO-
obue apucTokpatueii) n HaponoM. B atom CJTy4yae nepeBec [0Ka 0CTaeTes 3a
MoHapxoM. Jlina naHHOA dopMsl MPaBJICHHA- XaPAKTEPEH aBTOPUTAPHEIH 110-
JIUTHYECKHIA PEXUM. ’

AyanucTieckas MOHapXus — opMa MpaBieHus B TPAAMUMOHHEBIX TOCY-
Aapetsax. K ayanuctideckim c onpeeneHHbIMH OroBOPKaMH MOXHO OTHECTH

"Cm.: Koncruryimonnoe (rocynapeTBeH o) Mparo 3apyGekHbIX crpaH. Yuebuuk. B.4 1./0m.
pea. B.A. Crpauryn. M., 1995. T. 2. C. 6-7. -
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COCNOGHO-NpedcmagumensHsie (eodaibible MORAPXUU, CYLIECTBOBABILHKE B
3ananxoit EBpone B cpeiHue Beka.

B Hactosiee BpemMst «KIACCHYECKHX», «UHCTBIX» TYATHCTHUECKHX MO-
HapXW¥, KOra YTIpaB/IeHHe CTPaHOH OCYINECTBIET MOHAPX Yepe3 HOIUHHEH-
HOE eMY M OTBETCTBEHHOE TONLKO NEPe/l HUM NPaBUTENLCTRO, HE CYILECTBYET .
OnHako 371eMeHTB! MMEHHO Tako# (OPMEI IPABIIEHNSA 3aMETHEI B CTPaHaX, TA-
TOTEIONIMX I K a6COSFOTHOM, HITH K NIapJIaMeHTapHO! MOHAPXHM (CM. BBILIE).

Pecny6nuxa (B epeBOE € JIATHHCKOTO — OBLIECTBEHHOE JEN0) — 3TO
Takaa QopMa npaBneHus, Npu KOTOPOi BEPXOBHAA BIACTh B JAHHOM [OCY-
ZapCTBE OCYILECTRIIAETCS BBIOOPHLIMH OpraHaMH.

Pecrrybnux, kak # MOHapXmii, CyIIeCTBYET orpoMHoe KonudecTso. Cpe-
A MHOTHX KX Pa3sHOBHMAHOCTEH BO3MOXHO, OJJHAKO, OIPENEIMT: OCHOBHEIE
M HauGonee XapaKTepHEIe YepThl pecyOInkanckoil ¢popMsl mpasnexws. Hc-
TOYHMKOM BJIACTH B PecryOnnKax sBIAETCA Hapol, KOTODBIA Yepes onpese-
JieHHbI€ TPOMEIKYTKH BPeMEHM H30OMpaeT BBICIINE NPEeACTABUTENbHBIE Opra-
HBI rocynapctBa. B 3ToM mposBnseTcs HapOIHBIH CYBEPEHHTET — ONMH U3
(yHIaMEHTaIBHBIX MIPYHLKIIOB COBPEMEHHOM IeMOKpaTHIECKOM rocyaapcT-
BeHHOCTH. Haposiom K30HpaeTcs BBICIIMIT 3aKOHOATENBHEIA OpraH — nap-
J1aMeHT (ero WieHsl — JCMYTaThl) U B HEKOTOPbIX CIydasfX — Mpe3uaeHT. Bee
OpyTrHe BBICLIHE OpraHbl rocyJapctBa (JOPMMPYIOTCH, Kak NPaBWIO, 3THMH
NpeACTaBUTENbHEIMH OpraHaMi. I10JIHOMOYMA BBICIUMX BEIOODHBIX OpTaHOB
rocynapcTBa OTPaHHYEHB! ONMpeAe/ICHHBIM CPOKOM — I NPeNOTBpalleH st
BO3MOXHOM y3ypnaly BiacTH. IIpH peciyOnukaHckoi ¢opme -paBieHHsA
MPOBOJUTCA MPHHLIUI Pa3feneH A BaacTei.

Ilo xapaxTepy B3aMMOOTHOMIEHHMH MEXKIY 3aKOHOJATENHHOH W HCIHON-
HHUTEJILHOM BIACTAMH PasNHMalOT AApAAMEHMCKYIO, npe3uaenmc;<yra u cMe-
warHyr (WK RORynpesudermcKyio) peciry oK.

Ilapnamenmckan pecnybnuxa. Bee, 910 ObUIO CKa3aHO O MapiaMeHTap-
HOH MOHApXMH, OTHOCHTCA U K INapJaMeHTCKOH pecmyOnuke. 31ech CWiIbHA
3aKOHOJaTeNbHad BJIaCTh, a MCIIONHUTENBHAA BIACTh MOMYHHEHa eif. JlaHHaa
¢opma NpaBeHNs XapaKTepH3yeTCsi BEPXOBEHCTBOM [1apJIAMEHTA, . OCYIHNECTB-
JSIOLIEro 3aKOHOJATENHHYIO BJIAacTs. IIpaBHTEMLCTBO (HOPMHpYETCH Mapiia-
MEHTOM H OTBETCTBEHHO Nepe] HUM. TaxuM 06pasoM, BEIOOpb! OJHOBPEMEHHO
PeIIaoT BOIPOC O COCTaRe U MapJaMEHTa, M IIPaBUTENILCTBRA.

B mapiaMeHTckoi pecry6mie MOXET OBITh Ipe{yCMOTPEHA HIOSDKHOCTD
Ope3nIeHTa, OAHAKO OH HE MMEeT TaKUX IMMPOKMX IOJHOMOYHMA (TIpexie
BCEr0 — B OTHOLIEHUM MapiiaMeHTa M IMpaBUTEJILCTBA), KakWe MMEET Mpe3u-

' AeAT B IPE3UIOEHTCKOH peclyOilike, U B CBOEHl JSATENBHOCTH 3aBHCHT OT
npaBuTeNbcTBa. [Ipe3sdieHT ABIAETCA INaBOM [OCYNapcTBa, HO He I71aBOH
TIPaBMTENLCTBA: OH He OTBETCTBEH 3a JEHCTBHUA NpaBUTeNbCTBa. OOBIMHO Mpe-

! Cm.: CpaBHMTENILHOE KOHCTUTYIIHOHHOE papo /Ots. pex. B.E. Ynpram. M., 1996. C. 460.
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3MIEHT B Map/iaMeHTcKOMA pecryGiuke BeceHapoaHo He w3bupaetcs (OAHO U3
HEMHOTMX WCKEOYeHHH — Bonrapus), 4Ttobel OH, MOMB3YACh [011EPKKOMA Ha-
pona, He MOT Cebf NMPOTHBONOCTaBMTH NapnameHTy. M3bpanue npe3naeHTa
OCYLIECTB/I1ETCA WIH NapJaMeHTOM, WIH CIELHAIBbHO CO3JaBacMOi KOJUIErH-
eii. [TpeaupeHT NpeACTaRIAET rocyIapcTBO B cepe BHEUIHEH NOJIMTHKH, HO U
3[€Ch OH BIHYXIEH COTJIaCOBBIBATh CBOM AEHCTBIMA C NpaBHTeNbcTBOM. ITpe-
3MIEHT, kak NpaBIIo, He MMeeT MpaBa Ha NpoBelieHHe pedepeHIyma, Ha BRe-
JeHHe Ype3BbIYaiHOTO MOIOXKEHUA, HAa YBOJILHEHHE N0 COOCTBEHHOMY YCMOT-
PEHHUIO [V1aBbl NMPABUTENLCTBA, OOBITHO HE MMEET NpaBa HajlaraTh BETO HA 3a-
KOHBI, MPHHMMAaeMEle napiaMeHToM. PopMankHO MPE3MAEHT MOXET ObIThL
BEPXOBHBIM [71aABHOKOMAHAYIOIMM, HO (paKTHUECKOE DYKOBOACTBO BOOpY-
WEHHBIMH CWIAMH OCYILECTB/IAET MUHHUCTP OOOPOHBLI, KOTOPBIA MOIIHHEH
I71aBe MPaBUTENLCTBA. ‘

3HAYUTENRHOE MECTO B MAPIaMEHTCKOH PECIYOJMKE 3aHMMAeT A0JDK-
HOCTb 2a6bi npasumenscmea — npemMbep-MuHUcTpa (B OPI” 310T Noct ume-
HyeTcA «¢enepanbHbIA KaHIUTEp», a TOCYHNapCTBO HAa3bIBAIOT B JIMTEpAType
HHOrIa KaHIepckoil pecrry6iukoii). Kak mpaeuno, M sBseTcs NHaep mpa-
BAILEH NapTHM WIK NApPTUHHON KOANMHIMH, ero M36HpaeT napnameHT. IIpaBu-
TEJILCTBO (JOPMUPYETCA THAEPOM NobeuBINEH Ha BLIOOpaX NApTHM M HaXxo-
LMTCA Y BJIACTH JIO TeX Mop, 110Ka NMOJE3YETCA NOAIEPKKOil 60/bIIHHCTBA Nap-
JlaMeHTapHeB. UNEHEl NMpaBUTENLCTBA OTBETCTBEHHBI Mepell NapjiaMeHToOM 3a
CBOKO HesTeNbHOCTD. [TapiaMeHT MOXXET BHIHECTH BOTYM HENOBepHs IpaBM-
TENLCTBY WIH OTACILHBIM €10 YNEHAM, H TOrJa OHH YXOMAT B OTCTaBKy. B
3aBHCHMOCTH OT TOI0, yAAETCA M COPMHPOBATh MApPTHHHOE GONBINMHCTBO B
NapJiaMeHTe, TalKE, KaKk U B Cydae C TIapJlaMeHTApHEIMU MOHADXHAMH, BO3-
MOXHO TOBOPHTS O NapIaMEHTapU3Me U MUHUCTEPHATHIME.

[TapnamenTcrux peciy6ink B MUpe He oueHb MHoro: OPT, QuriHmvA,
Wnnws, Typums, Benrpus, Yexus, Cnosakus, Dctonus, Ytanua i HekoTopele
JpYTHe rocy1apcTsa.

Hpesuodenmcxan pecnybnuxa. 3ta Gopma NpaBieHNs XapaKTepHIyeTCH
TEM, YTO MPe3UJCHT 3aHMMACT B OCYJAPCTBEHHOM aNlapaTe OYeHb 3HAYU-
TenbHOE Mecto. [103TOMY MHOT/Ia OHa TTO AHAIOrMH C MOHAPXHAMH Ha3bIBAETCH
AYATHCTHYECKOH pecryONMKOM, Tak Kak B Hell CYIUECTBYIOT 1Ba OCHOBHBIX
LIeHTpa BJIaCTH — NapJaMeHT U Npe3MIEHT.

B npesunenTckoi pecryGinke 3akoHONATENBHAS RIACT PUHALIEXUT
BBICUIEMY NPEACTABUTENBHOMY OpraHy — napaamenmy, KOTOPbIH M3LaeT 3aKo-
HEI, 3 HCTIONHUTENNbHAS — TIPAaBHTE/LCTBY. ONHAKO MapiaMeHT He hOPMHpYET
MCTIOHHTENBHYIO BJIACTE, MOCNEAHAA HE HECET NEPEA HUM OTBETCTBEHHOCTH.
[lapnameHT He MOXET OTNPaBHTL B OTCTABKY AOJDKHOCTHBIX ML MCTIOJHH-
TeLHOH BIIACTH (TONBKO JIMILE B CIlyYae COBEPLIEHUA PECTYIUIEHNS, rpy6o-
FO HapylieHWs KOHCTHTYLMM), €Cu HeNyTaThi HE COIJIacHbI, HampHMep, ¢
NMPOBOAHMMOK PABUTENLCTBOM MOTUTUKOM.
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Ilpezudenm sBnseTCA INiaBOH TOCYAAPCTBAa M [NABOW UCMONHUTENbHON
BmacTd. O6BIYHO OH CaMOCTOATENIBHO Ha3HayaeT MHUHUCTPOB H (opMHpyeT
MIPaBUTENLCTBO. [IpaBUTENBCTBO (MMHUCTPEI) OTBETCTBEHHO Mepes Mpe3uaeH-
TOM M HE OTBETCTBEHHO Nepel NMapNaMEHTOM 3a CBOI JEATENBHOCTb, NPE3U-
IIEHT MOMXET CaMOCTOATENIBHO CMELIATH WIEHOB NpaBUTenbcTBa. Kak npaBuio,
IpE3sUICHT M3GHPAETCH BCEHAPOIHBIM ronocoBanueM. [TpesuieHT mveer npa-
BO OTJIaraTeJIbHOTO BETO HAa 3aKOHEI, NIPHHATHEIE MapiaMeHToM. Bero moxer
ObITh IPEO/I0NEHO IIOBTOPHBIM PACCMOTPEHHEM 32KOHOB B NAapIIaMEHTE.

B nipesnnenTckoi pecmy6nuke y npe3uneHTa HaxodAaTCA WKMpPOKKe M0JI-
HOMOYMs B CaMbIX pa3HbIX cdepax neaTeabHOCTH. OBBIYHO Mpe3IeHT UMeET
[IpaBO 3aKOHONATENBHOH WHHUIIMATMBLI, HasHaueHUA pedepeHIyMa, Mpaso
BBEIIEHUSA YPE3BBIYAMHOIO MOJIOKEHHA, CAMOCTOATENILHO PELIAET OTAENLHbIE
Haubosnee BaXKHbIe MepCOHATLHBIE AeNa (TOMITOBaHHE, HarpaxIeHHe, Hpe-
JOCTaBJIEHHE TIPAKIAHCTBA U MOP.), MO OOMKHOCTH ABJAETCS INIABHOKOMaH-
HDYtOLIMM BOOPYXXEHHBIMH CHIaMH, MMEET NPaBo 3aKINo4aTh MUP, OOBLABIATH
BOWHY M T. A. [Ipe3naeHT B Ipefenax cBoei KOMIeTeHIMH (I0CTATOYHO LK~
DOKOIf) CAMOCTOATENILHO M31aeT HOPMATUBHEIE aKTH! (YKa3bl, JEKPETHI, I1O-
CTaHOBJIEHHSA Y T. I1.), KOTOPbIE 3aHUMAIOT BAXKHOE MECTO B CHCTEME 3aKOHO-
[laTenbrCTBa TOH IMIIH WHOM CTPaHLL.

IMpe3nneHTckas pecoy6iMka — ROCTaTOYHO paclpocTpaHeHHas ¢opma
npasyieswi. [Ipesunentckumn pecmy6nukamu spisporea CIIA, muorwe ro-
cyzmapctsa Jlatunckodt Amepuku (Bpaswmns, AprentuHa, Mexcika u ap.),
Adpukn (3iGabse, Hurepys u ap.), Aaun (PWIHNIKHEL K Op.). -

[MapnameHTCkas ¥ Mpe3UAEHTCKas PECIyOIMKH — IBE OCHOBHbIE Pa3HO-
BMJIHOCTH JAHHOM (opMel mparieHws. Kaxaas uMeeT U CBOM NOCTOHHCTBA,
M CBOM HEJOCTATKH.

K unciy HNOCTOMHCTB OPE3UAEHTCKOH pechybiuku creqyeT OTHECTH
JOCTAaTOYHO BHICOKYIO CTeleHb 3¢ (eKTUBHOCTH TOCYIAPCTBEHHOTO PYKOBO-
JCTBa OOGLIECTBOM: BeIb IPE3UICHT, 007axas LIMPOKUMH NOJHOMOYHAMH, BO
MHOTOM ONpEENSeT NOJMTHKY TOCYAapcTha. YpapieHYeCKoe BO3AEHCTRUE
Gollee LeEHAMPABIIEHHO, €C/H OHO UCXOXMT M3 OJHOrO ueHrpa. OcobeHHo
BaxkHO (eKTHBHOE yNpaBJEHHE B MEPHONBI PeopM, KPyNHbIX 0OwecT-
BEHHBIX NPe06pa3oBaHMii, BEIBOAA CTPaHk! M3 kpu3uca. OCHOBHOH HelocTa-
TOK NPE3UIEHTCKOM pecTyOInKy ABNAETCA, KaK 3TO YacTo OBIBAET, NPOXOI-
MEHHEM €€ JOCTOMHCTB. A MMEHHO: OOLIMpHBLIE NOJIHOMOYHSA MPE3U/CHT
MOTYT PUBECTH K Ype3MepHOM IIEHTPANM3aLMH BIACTH, K y3yplalii BIACTH
¥ 3NOYyNOTpebNen o ero (CM. HIKE — «MOHOKDaTHUECKHED, (CYNEpIpe3y-
IEHTCKMEY PECITyONHKH).

[TpenMyllecTBa DapilaMeHTapHOH DPECIybIMKd MOXHO yCMOTpeTh B
GOMBIIMX FAPAHTHAX PETLHOrO BOILIOMEHMA B IOCY/apCTBEHHOE yrpagiie-
HMe OOLIECTBOM Haual AeMOKpaTHy, TOCKOJBKY Cpead OpraHoB rocyapcTsa
OTCYTCTBYET €AMHOHAYANBHEIH OpraH, HajeNeHHbIH LIMPOKO# KOMMETEHLIM-
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eif. CliefoBaTeNILHO, OTCYTCTBYIOT M «OOBEKTHUBHbLIC) NPEANOCHITKM YCTa-
HOBJIEHHs ybel-1Mb60 IukTaTyphl. OCHOBHOM HEXOCTATOK MapnaMEeHTapHBIX
pecry6IHK 3aKTIo4aeTCs B TOM, 4TO IIPH MHOTOMapTUAHON CHCTEME, Koria
He ymaerca cOPMHpOBaTh NApiaMEHTCKOe OOJBbLIMHCTBO, NMPaKTHYECKH
HEBO3MOXHO IIPOBOJHTE MMPOAYMAHHYXO, LEeJEHANpaBlIeHHYO [OJHTHKY,
4acThl TPaBUTENECTBEHHBIE KpU3HCEL. CTaNo yxe KiaccHieckuM yrnoMuHa-
HHe B 3TOM CBA3M NocNeBoeHHOM MTanuy, rae BuoTh 40 90-x rr. XX B. 4yTh
JI HE €XXETOIHO TIPaBHUTENBCTBO OTIIPABJIAIOCH B OTCTaBKY.

Bo MHOrux rocymapctgax ObUiM NpPeANpPHHATE! IONBITKU COYETaHMA
YepT MaplaMeHTCKOH U Npe3ueHTCKOR pecirybiHK, ¢ TeM YToGbl [peono-
TeTh HEJOCTATKA M COXPaHHUTh JOCTOMHCTRA, IPUCYILHE 5TUM (opMaM IpaB-
nexus. [IpefcTaBNseTcs BOSMOXHLIM JaxXe TOBOPUTB O «IIPOMEXYTOYHOH»
dopMe TpaBNieHus — nonyhpesudenmexoi (W cMewantoi) pecrybiuke, B
KOTOPOH B Pa3/IMIHBLIX COYETAHMAX KUCTIONB3YIOTCA JJIEMEHTH], XapaKTepHbie
IUIA KiaccH4eckuX opm MpapieHds. Bapuaumid moynpe3dieHTCKHX pec-
IMy6GIIHK, Pa3sTHYAOIAXCA MEeXTy COO0H 3HAYUTENBHO WM NHIIbL B ASTATAX,
ZOCTaTO4YHO MHOT0. BOT 0/1Ha U3 OCHOBHEIX.

CylecTByeT CHWIbHBEIA NIPE3UAEHT, H3bupaeMsiit HaponoM. OH, kak Mpa-
BUJIO, ABJAETCA [JIaBOH UCIIOJIHUTENBHOR BNIAaCTH U PYKOBOIUT MPaBHTENILCT-
BoM. Ho B hopMHpoBaHuM nocneqHero B 0043aTeNIbHOM NOPAIKE IPUHUMAET
y4acTHe I1apjJaMeHT (HallpMMep, YTBEpPXAAET KaHAWAATypbl MHHHUCTPOB,
Npe[ICTaBAeHHbIe Npe3uAeHTOM). [IpaBHTENBCTBO [NOMKHO MOJNB30BATHCA
IoBepueM GONBIIMHCTBA B NapilaMeHTe, HODKHO OBITh OTBETCTBEHHO H Il€-
pex napynaMeHToM. TakimM o6pa3oM, MMEHHO (OpMHpOBaHUe, a B elle 60Jb-
e cTeneHd — OTBETCTBEHHOCTh MPABUTENBCTBA — (AKTOP, KOTOPBIiH IOPH-
JIMYeCKOi HayKoH CUMTAeTCs KITIOYEBbIM B pa3srpaHNYEHHM pa3HOBUAHOCTEH
pecmyOIMKaHCKOTo ITpaBiaeHHUA.

Y npe3naeHTa Mo KOHCTHTYUHH MOrYT ObITh IIMPOKHE NONHOMOYHS, HO
Ha TIPAaKTHKE OH MOKET HEKOTOPHIMM He MOJIB30BATHCS (TaKMUE NOIHOMOYUA
KOHCTHTYLIMOHATMCTB! Ha3bIBAIOT «CILAILIMMHY). B nosynpe3uaeHTckoi pec-
my6/MKe NOBBINIAETCA CaMOCTOATENLHOCTh NPaBUTENLCTBA, YBENMYHBACTCS
BOXHOCTh NOCTA [VIaBBI [PABHMTENLCTBA MO CPaBHEHHIO C MPE3HUAEHTCKOM
peciybnuKoil, rae Tako# JOJKHOCTH MOXET M He ObITb, WM Jke CyLIECTBYeT
TaK Ha3bIBAaEMblit aJIMMHUCTPATHBHEIHR NPEMbEP, KOTOPBIA JHIIL KOOPAUHH-
PYET AEATENLHOCTh OTPAC/IEBbIX OPTaHOB YIIPaBIICHHS.

[pumeuarensHo, YT0 B OONBLIMHCTBE CTpPaH, CBEPrUIMX B HEJABHEM
NpoLutoM ToTanuTapusle pexxumel (Tlopryramus, [onewa, Bonrapus u ap.),
YCTaHOBMIaCh MMEHHO CMELUaHHasA peciyGarkaHckas ¢opMa INpaBleHMs,
NPH KOTOPOH MPaBUTENBCTBO ONMPAETCA HAa MapJaMEHTCKoe GONBIIMHCTBO, a
BCEHApPOAHO U30paHHBIA Npe3UAeHT, OyXyul HEPENKO XapU3MaTHYeCKHM
JIMIepOM HaumM (T.e. obnajas obLIeNpPUIHAHHON MOy IAPHOCTHIO M HAPO-
HbIM JIOBEPHMEM, HC BMCLUMBAACh B TEKYIUECE YNPaBJICHHe, HANpAaBIAET MONH-
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THYECKHH Kypc). [1apa npaBUTeNILCTBA [O/TYAC BHICTYNAET «MANBYUKOM [UIA
6HTbAY: ecnu YTO-TO He MOTYYAETCA, TO NPUUMHA HE B [OJIHTHYECKOM Kypce
MPE3NIEHTa, a B IUIOXOM NPOBEACHHUH 3TOrO Kypca IPaBHTeNbCTBOM. B 3T0M,
NOXaTY#, CKa3bIBAOTCA YEPTHI ONPEAENCHHON HALMOHANLHOM NCHXOIOrHH,
CIOKHUBILEHCA 3a MHOIME AECATHIETHs, a NOPOM Jaxe BeKa eIUHONHYHOM
Biacty. [logo6Han cucteMa TpagMUMOHHO cyecTBYeT U B OHHIAHINH.

Croeo6pasra ¢opma npapnerins 8 Llsefitapuu. IpaBurensctso (Oe-
IepanbHbIA COBET) HasHaYaeTCs MapnaMenToM (Denepanbubiv cobpanmem) u
NONOT4ETHO €My, OLHAKO IONHTHYECKAs OTBETCTBEHHOCTb (PaBUTENLCTBA
Tiepe]] I1apylaMeHToM He TperycMoTpena’.

B ropunnyeckoii MTepaType FOBOPHTCA O TOM, YTO MHOrJa BOOGLIE
TPYAHO MPOBECTH IPaHb MEXTY MApPIaMEHTCKOM M NMPe3UJEHTCKON pecmy6-
nvxoit (Typums, Llipu-Jlanka, Ilepy, Poccus, Ykparsa u ap.). B onpenenen-
HBIX CITy4asX BO3HHMKAET, O CYLUECTBY, HOBasd (popMa PECIyONMKH: mO.y-
Npe3UaeHTCKasd, NoynapiaMeHTCKas, ¢ peobiafaHueM YepT TOM MIH ApY-
roit peciry6iMKH, @ KHOrAa ¥ C TAKHMH YepTaMH, KOTOpble He ObUTH IpHCY-
LM HY IPE3ANEHTCKOM, HM TapNaMeHTCKOM peciyGmke’.

Pecry6nukanckass opMa NpaBeHHA XapaKTepHA IUIS COBPEMEHHBIX
KOHCTHTYIHMOHHBIX IoCyIapcTB C JEMOKPAaTHYECKUM IOJUTHYESCKMM pPeXHu-
MOM, OJJHAKO HEOOXOIMMO MMETh B BULY /IBA MOMEHTA.

Bo-nepBbIx, pecmybnHim cymecTeoBamu H B paboBranensyeckoM o6-
LeCTBE, M MpH ¢eolanusMe, Mpabja, HA OrpaHUYCHHOH TEPPHTOPHH: . Kak
TIpaBUNo, 3T0 6bUTH ropoAa-pecITyOIIHKH.

Bo-BTOpbIX, 32 BHelllHe JeMOKpaTH4Yeckoil pecmy6nukaHckoi ¢opmoit
MMpaBlieHHsA BITOJTHE MOMET CTOATH ABTOPUTAPHEIH IMOJMTHYECKHIA PEXHM.
Cama upjesn AeMOKpaTMH M pecnybimku kak Hauboljiee DeMOKpaTHYECKOH
thopMEI NpaBneHus npyobpena Gonsuryio nomynsapHocts B XX B. M pacnan
KOJMOHHANBHON CHCTEMBI, 32 HE3HAYHUTENBHBIMU MCKIIOYEHHAMM, TOBJIEK 3a
coGoit 06pazoBaHUe MMeHHO peciyOnmnk B AsuM, Adpuxe, JlaTuHckol Ame-
puxe. MHorue cTpaHbl, OJHAKO, HH M0 YPOBHIO 3KOHOMMYECKOTO pa3BUTHSA,
HM TI0 YPOBHIO KyJIBTYPHOTO Pa3BWTHA OKa3aIUCh HE FOTOBBI K BOCIPUATHIO
IEMOKpaTHYECKUX Mieli ¥ BO3BPATIINCE K aBTOPUTapH3MY.

Hanpumep, B pame ctpaH Tpormmyeckoit Adpuky, Tam, rie OKa3aluch
0COGEHHO CHITPHBI MOHApXUYECKHe TPAIMIMK, M3BECTHO TAKOE SBJICHHE, KaK
«MOHOKpaTH4eCkHe pecyOnuku». GopManeHo Tam MPOBO3MIAIIEHO pasjene-
HMe BJIacTeil, HO BIACTh NpEe3HIEHTa NMPaKTHYECKU He OTpaHiyeHa M peakHo
COBCEM HEMHOTHM OTIHUYAETCH OT aBCOIOTHON MOHAPXHH. BMacTk NpHoGpe-
TaeTcA, KaK PaBHNO, HENMErHTHMHLIM CTIoco60oM (Y3ypIHpYeTes): MyTeM oTKa-
33 OCTABUTE CBOIO BBIOOPHYIO IO/DKHOCTB IO MCTEYEHMH CPOKa, 3axBaTa He

! Cm.: KoncTurymmoHHOE (rocyapcTBernoe) npaso 3apyGexamix cipai. T. 2. C.12.
2 Cu.: CpaBHuTeNEHOE KOHCTHTYLIMOHHOE Npaso /OTs. pea. B.E. Unpiam. M., 1996. C. 465.
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NPUHAERAIUMX [0_KOHCTUTYUHH NOJHOMOYUI, HAKOHell, TyTeM BOEHHOro
nepepopota. Ouepe/HbIE BEIGOPEI IPE3HACHTA, €CITM TAKOBbIE [POBOIATCA (x
pHMepy, B COOTBETCTBMN ¢ KoHCTHTYLHMEH ManaBH NpesHIeHT HaXOJUTCA B
CBOelt MODKHOCTH NOXW3HEHHO), HOCAT JleKopaTuBHEIH xapaktep. [Ipesn-
JEHT MOXET ABJATLCA PYKOBOAMTENEM €IWHCTBEHHOH MONHTHYECKOH map-
THH, a TO U co3fareneM OQHUHATBHON ¥ €IMHCTBEHHO OOIMyCKkaeMoii rocy-
JapcTBeHHo# nueonoruu (Hanpumep, lana npu npesuxente Keame Hipyme,
'Bunen npu npesunente Cexy Type, 3anp npu npesuaexte MobyTy u ap.).
CMeHa Npe3ugeHTa NPOMCXOLMT B pe3yibTare Boe' IO NEpeBopoTa KIH
€CTeCTBCHHOH €ro CMEpPTH.

[To 3T0¥ *e NpUYMHE — OTPOMHOM M PaKTUIECKH . paHHYCHHOH Bia-
CTH Ipe3ueHTa — MHOrME rocynapcrsa JIaTMHCKOM AMEPUKH NOTYYHIH
Ha3BaHMA «CYTIEPIPE3HOEHTCKHX) peciybHK.

Bo3HukuiMe nociae Bropoit MUPOBO# BORHBI TaK Ha3bIBAEMBIE «COLHA-
JHUCTHYECKNE» WM «HApOIHO-IEMOKpaTHYECKHe» PECITyOIHKH (haKTHYEeCKH
ABJSUTHCH (POPMOM IHUKTATYPhl FEHEPANLHOIO CEKpeTaps M HEHTPATLHOIO
KOMMTeTa COOTBETCTBYIOLIEH KOMMYHHCTHHECKOH MapTHH.

B yCOBMAX BOEHHBIX PEKMMOB CO3NACTCA HPe3uOEeHMCKO-MUTUMApHAs
pecnybnuxa. DTO XOTA M BPEMEHHAs, HO He TaKasd YX pelikas (popMa: co Bpe-
MeHH BO3HMKHOBEHHMA HE3aBHCHMBIX rocyzapcrs B JlaTHmckodl AMepuke,
Asmu, Adpuxe, OxeaHny, a Taloke, XOT9 U B MeHbIeH crencHu, B Espore
npousonwio okono 700 ymaBOIMxcs BOSHHBIX MEPEBOPOTOB. B oTIemBHBIX
cTpaHax Takas opMa MpaBieHUs CylLecTBOBaNa Ha MpoTsHKeHuM 6onee 10 et
(Aooxup, Hurepys U Ap.), 2 B HEKOTOPBIX H3 HMX BOSHHOE ITpaBJieHUE, Iepe-
MEXaACh C MPUKIAHCKYMH PEXMMaMH, OXBAThIBAJIOCH 3HAYMTEILHLIM ITEPHO-
JIOM CyTIeCTBOBaHHA HE3aBUCHMOTO rocynapcTsa (Hurepns, ITakucras u ap.).
IpesnneHTcko-MINTApHas pecybuka ONHPaeTcsi Ha apMiI0, 00pasyIOIIyIO
€IMHYIO CHCTEMy OPT2HOB YTIPaBJICHHS CBEPXY JOHH3Y .

B 3THX rocydapcTBax NpusHaku pecryGIMKaHCKOH ¢OpMBL NpaBIeHUsA
HOCAT (opMasLHLIH XapaxTep. Panee, paccMaTpuBas knaccHdHKkalvy peciry6-
JIMK, Mbl HMeJId B BUIY (HODMA@IbHBIE), (PAaBWIbHBIE» PECIYOINKU C AEMO-
KpaTHYECKUM IIOJIHTHYECKHM PEkMMoM. Bipoyem, B CBs3M co Bee fonee ABCT-
BEHHO MPOARITOIMMCA IPOLIeCCOoM BeeoOIed AeMOKpaTH3aLMK B [IOCIEAHES
JecATWIETHE IIPAKTMYECKM MCYEINM MOHOKpaTHdeckue (IPE3MIEHTCKO-
MOHHCTHYECKHE), COIMANMCTHYECKME U HapOIHO-IEMOKpaTHYECKHE peciryd-
JTMKH, 3HAYHTEIILHBIC H3MEHEHUA B CTOPOHY JeMOKpaTH3auuu GopMb! Nipasse-
HUA MPOUCXOAT U B cTpaHax JlaTUHCKoM AMEPHKH.

“ajum 06pasoM, MoClie pacCMOTDeHMs Pa3sNU4HBIX ()OPM MpamiieHus
MOXHO YTOUHWTb NOHWMaHUe NPHHUHMIKAJBHBIX BOIPOCOB OPraHM3alH M
JeATENLHOCTH rocy AapcTBeHHOro anmnapata. ITpobnema opMe! mpasnenys —

1
Cwm.: CpasHHTENBHOE KOHCTHTYUMOHHOE NpaBo. Yia3. cou. C. 465.
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3TO, Opex /e BCEro, MpobneMa NPUIHAHMI WIM HENPU3HAHKUA pasfieNeHUs Bila-
CTet, crnocotoB GOPMHPOBAHUA K COOTHOLICHHS OPraHOB 3aKOHOIATENBHON 1
HMCTIONHUTENLHOM BNacTH, pobleMa MX OTBETCTBEHHOCTH TIepe/l HAPOIOM.

Hccnenopanue kmaccuduxaimii GopM mpasiiedns, X AOCTOMHCTB M He-
JOCTaTKOB, 3aKOHOMEPHOCTEH BO3HMKHOBEHHS M M3MEHEHMsA — «KIaccuyie-
Ckan» HpobiieMa NONHTHKO-TPaBOBOM HaykH, KOTOpan Gbisia NocTaBlIeHa elle B
aHTHYHOH Punocodekort  nonuTudeckoit Meicau (Iltaton, Apucrorens, Ilo-
smbuii, pepoH u ap.). ITpakTH4eCcK BCe U3BECTHBIE NOJIMTHYECKHE MBICIIH-
Tenu Hosoro 1 Hogeifero pemenu (H. Maxuasesuiy, T. ['o66¢, b. Cniunosa,
Tox. Jloxk. 111.-JI. MonTeckbe, XK.-XK. Pycco, M. Kaut, I'. B. ®. I'erens u ap.)
TaK WIN HHaYe Kacalnuch MpobNeMbl ¢opM MpaBlieHHs H NpUIOaBaNM el cephb-
e3Hoe 3Hayenue. M B Poccur mven mMecto Bech CIIEKTp BoICKa3aHHBIX Ha 3arma-
Jie B3IJAAOB — OT anoyIorMd abCcoJFOTH3Ma 0 KpaiHUX peciyONMKaHCKMX U
JEMOKPATHYIECKIX KOHIETTIHIT .

Merorue MeicauTeny co BpeMmeH [liatona n ApHCTOTENs 3aHUMATNCh
TOUCKOM HAaWTyylileH, coBeplleHHO# ¢opMbl mpabieHud. CyLIECTBYET JH
oHa? B HacTrosfllee BpeMs NMPEACTABJIAECTCA BOSMOXHBIM OCTaBHTb 3TOT BO-
poc OTKpHITHIM. HeT upeansHoft, mpuronHoii abcoyroTHO AjA BCeX rocy-
JAapCTB MOACTH OpTaHM3allMH BBICHIMX OPTaHOB [OCYJapCTBEHHOM BNACTH.
OO6bIMHO Ta WK MHasA (OopMa NpaBJIEHHA CKIANBIBAETCA HCTOPUUYECKU B TIPO-
uecce 60pp0bI PasNUYHBIX MOJHTUYECKMX CHI NaHHOro obmectsa. Takoit
BBIBOJ, OJJHAKO, HE YCTpaHsieT BO3MOXKHOCTE MOMCKa Hanbolee aJeKBaTHOM
¢opMBI ITpaBJieHMst JUIA KKAOTO KOHKPETHOIO rocyapcTsa.

B 3TOM I1aHe HHTEpECHB! PacCyIESHNUA M3BECTHOIO pycckoro gumnocoda
H 1opuicra nepeoii nonosurel XX B. M.A. FiibuHa OTHOCHTENEHO Camolt Toj-
xomawe# ¢opmbl nparnenna ona Poccuu. «Kaxmeiid Hapon u kaxnas crpasa
€CTh XHPasi HHAMBMIYaJbHOCTh CO CBOMMM OCOOBIMH JAHHBIMM, CO CBOEH He-
TIOBTOpHMOi HcTopHeH, Aymol ¥ npuponoi. KaxaoMy Hapoxy mpUdMTacTCs
[03TOMY CBOA, 0C00ad, HHAMBUAYaTbHAA rOCYapCTBeHHas opMa U KOHCTH-
TYLMS, COOTBETCTBYIOLIAA €My M TONBKO eMy. HeT ofuHakoBbIX HapOIOB H He
JIOJDKHO OBITH OJMHAKOBKIX (POPM U KOHCTHTYLMit. Crienoe 3aumMCTBOBZHEE M
NoJpaXkaHue HEJENo, OMacHO M MOXET CTaTh rHoembHeIM. Kakoe e momuru-
YecKoe BEpXOITACTBO HY)XHO I TOTO, 4TOOBI HABS3bIBATh BCEM HApoNaM
rOCyNapCTBEHHYIO OpMy MOHAPXMM, AKE M TeM, Y KOTOPBIX HET U TEHH MO-
HAPXMYECKOTO NpaBocoiHaHms (HanpuMep, CoennHeHHbM LlITatam AMepuky,
IlIpefuapym win GyHTOBIIMYeCKO MeKcHke, rie WMIepaTop Makcumiuinan
6511 'yOUT BOCCTABIIHMK PeCITyONMKaHIAMK Yepe3 TpH rofia 1o BOLAapeHUH, B
1867 )M OnHAKO HE CTOJE ke 6e30TBETCTBEHHO — 3arOHATS B pecilyOnukaH-
ckyio (opMy JKM3Hb Hapo[a, BBIHOCHBLIETO B [OJTHE Beka MOHapXHYec-
Koe mpaBoco3HaHue (Hanpumep, AHDmuo, I'epmaHmo, Mcnawmo, Cepbro n

! Cm.: Teopms rocynapcrsa 1 npasa. Xpectomatus. B 2 7. T. 1. C. 391-477.
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Poccmro)?! Kakoe MOTHTHYECKOE JOKTPUHEPCTBO HYMXHO OBLIO ANA TOTO, YTO-
661 B 1917 I. cOTMEMTL B Poccuu Hekyio cBEpXIEMOKPATHYECKYIO, CBEPXPEC-
My6IUKaHCKY10, CBepX(eJepaTUBHYFO KOHCTHTYLIMIO M BBEPIHYTh € €¢ Hau-
HAMBHIyansHeiine# ucToprei, Xyusoil ¥ MpUpooit B Xaoc 6eCCMBICIIEHHOTO
1 6eCTONKOBOro pacnaja, KOTOPhIA TONBKO M MOT 3aKOHUHThECH TUPaHHEH
6eCCOBECTHBIX HHTepHaIMOHamucToB! CKONE NpaB ObLT ONMH M3 COCTaBHUTe-
Jieil u30MpaTeNbHOro 3akoHa B YupennTensHoe cobpanue, roBOpUBLUKA Ye-
pe3 Tpu roza (1920) ¢ ropeM o yixacom: «O yeM Ml Toraa gymanu? Uto Mel
aenanu? Benp 310 6611 MpocTo meuxo3! Mel CTPEMIUIUCE TPEB3OHTH B JEMO-
KPATHYHOCTH BCE MIBECTHBIE KOHCTHTYLIMH — ¥ TIOTYGITH Bee!» '

B nocnegxue rompl NPOMCXOAAT M3MEHEHHA B TEOPETHYECKOM MOHHMMA-
HHMH{ GOpMBI MPaRJIEHNA, TIOCKOJILKY MOABJIIOTCA TAKHUE MOJENH OpraHM3aluy
BBICIUMX OpraHOB TOCYJapCTBEHHOM BJIAacTH, KOTODBIC HE MpPEACTABIAETCH
BO3MOXHBIM € IOJIHOH YBEPEHHOCTHIO OTHECTH K TOW WITM MHOWM IPYTINE B CO-
OTBETCTBMH C TPAIULIMOHHBIME KIACCHGHIRIIMAMH. BEIIe yie roBOPUNoOcs o
TPYAHOCTAX, BO3HMKAIOMMX IPH [POBEHCHHAM YETKUX IPaHULL MeXTy abco-
JIOTHOW M TyaJlUCTHYECKOM, MEeXTY AyalMCTH4ECKOH M mapiaMeHTapHON Mo-
HapXMsMH, MEXKIY NapIaMEHTCKHUMH, HOTYTPE3UICHTCKUMHU U NPE3UICHTCKU-
MH pectybnukaMs. Kpome Toro, B jopMe NpaBieHHsI KOHKPETHBIX [OCY1apCTB
HHOTJIa COYETAOTCA MOHAPXUMHECKHE H PECITyONUKaHCKHE NPHHLUMIIBL.

Panee peus uuta 0 BeIGOpax MoHapxoB B OGhemuHeHHBIX ApabCkux
OMuparax u Manaitany, a BeAb BEIGOPHOCTS (B NPOTHBOIIONIOIXHOCTE HACTENO-
BAHMIO) TJIaBbl TOCYJapCTBA — BAKHEHINMI MPUIHAK MMEHHO pecITy6iMKaH-
cxofi Gopmel mpanneHns. M3BECTHRI Taloke PECIyONHKN € MOXH3HEHHBIMH
npe3ufieHTaMH. B cBoe BpeMs Takast CHTYaIWs, XapaKTepHas Ul MOHAPXHH,
HMena MecTo, K npuMepy, B HentpannHo-Adprianckoit Pecny6nuke, 8 TyHu-
ce. PYHKLMOHHMPOBAHHE BBICIUMX OPrAHOB BJIACTH B COBPEMEHHBIX 3anafHbIX
KOHCTHTYLIMOHHBIX MOHApXHAX U B NapIaMEeHTCKHX PECyONMKax MpHHLMITH-
QNBHO HE PA3NINIaETCS. '

B pasBuTeIX CTpaHaX pasnudua MGy MOHapXHeil H pecrmyGmuKkoi
TP2KTHYECKH HE MMEIOT 3HAaYeHWA; 110 CTENCHU NE€MOKPATHYHOCTH NOpAIKa
YTpaBIICHUA Ta e MOHapxua BemnxoOpuTaHHM Mano 9eM OTIMYAETCs OT
pecrybnuxu Ppantun. OfHako B pasBUBAIONIMXCA [OCYNapCTBAaX 3TH pas-
MM MOTYT GBITH PHHLMIHANEHLIMIC. B CBS3M C 5THM KOHCTHTYLMOHATH-
CTBI IBITAIOTCA YTOYHUTh MOHATHE (OPMEI IPaBJICHHUA, HAATH HOBBIE NOAXO-
OBl KIaCCHQUKALMHA rOCYJapCTB 110 3TOMY TIPH3HAKY.

Ilpu arpapHoM cTpoe 3HayeHWe GOpMBI MPABIEHHA CBOLWIOCH NMUIb K
OTPE/IENEHHIO TOTO, FaKMM 06pa3oM 3aMemIaeTcs AO/DKHOCTh [NTaBhl [OCYHap-

' Hnoun M A. Hawm 3amagu. Hcropirieckan cym6a u 6ymyiuee Poccrm.: Cratsn 1948-1954
rr. B2t M,1992.T. 1.C. 47,48.

 CM.: Yuprun B.E. Dnementsi CPaBHUTENEHOTO rocynapcTBoBeetma. M, 1994, C. 30.
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CTBA: B NOPAIKE HacNEHOBaHHUA WIM MyTeM BbibopoB. Ilo Mepe pasnoxeHus
teonamnMa M nepexoia K HWHIYCTPUANBHOMY CTPOIO, COMPOBOMIABILEMYCA
ocnablienueM BIaCTH MOH2PXOB, NOMMIEHUEM W YKpeTUieHHeM HapogHoro (Ha-
LWMOHAMLHOIO) NPEe/CTABHMTENLCTRA, (POPMBI MPARTEHMA CTANH OOOTALIATHCS:
HauBOJIBIIYIO 3HAYHMOCTH [IpHoGpest He TOT aKT, HACIEACTBEHHBIA WIH BbI-
OOpHBIif I71aBa FOCYapCTBa B CTPAHe, a TO, Kak OpraHu3ylOTCs OTHOLICHUA Me-
I IJIaBOH MOCYapCTBa, NapiIaMeHTOM, IPaBHTE/IbCTBOM, KaK B3aHMMHO ypas-
HOBEIMBAIOTCA X NOHOMOYHA, — CIOBOM, KaK YCTPOEHO PasfieNieHHe BIacTel.
H cerommt npu adanmse GopMbl TIpaBleHWA KOHKPETHOTO IOCYHapcTBa Hac,
NpEeXHe BCETO, MHTEPeCYeT He MpOBO3IJIAlieHHe PeCITyOINKY WM MOHAPXVM, a
TO, Kakasi PA3HOBUTHOCTS PECITyCIIMIA WM MOHAPXWY yCTaHORNEHa .

Mo muenmo B.E. UupkHBA, KOHCTUTYLUHMOHHO-IIPABOBOHX HHCTHTYT
($hOpMBI MPABJIEHNA COCTOMT U3 CIEMYIOLIMX CJIAraéMbIX: BO-IIEPBBIX, HOPMBI
H NpaKTHKA, OTHOCAIINECA K pasHOBWIHOCTAM, CTPYKTYpE, IPaBOBOMY MO-
JI0XKEHWIO OPraHOB 3aKOHOJATeNbHOM, MCIOIHUTENLHOMH, CyAcOHOH U KOH-
TPONBHOH BNACTH; BO-BTOPLIX, HOPMbI M NpaxTHKa, XapaKTEpH3YIOUMe OT-
HOWIEHWA MEXIY HA3BAaHHLIMH BBIIE OpPraHaMH rOCYA2pCTBa; B-TPETBUX,
HOPMBI M MPAKTHKa MpAMOI ¥ 0OpaTHOM CBA3H, YIIPABJAEMBIX C OCHOBHBIMH
oprasaM¥ ynpaBleHH .

§ 3. ®opma rocy1apcTBEHHOro yCTpoiicTBa

DopMa rocyIapcTBEHHOr0 YCTPOHCTBA — MO NOMUMIKO-MmeppU-
mopuansHoe ycmpoiicmeo 20cy0apcmea, Xapaxmep €3aUMOOMHOMERNI
MeHCOY UeHMPATLHIMU 1 MECIH LML 81ACIMAMU.

Pemats abcomOTHO BCe 3a/a4y, CTOALME IEpela roCyAapCTBOM, K3 LEH-
Tpa Helleecoo6paino, a BO MHOTUX ClyHasX M HeBO3MOXHO. JJosroMy TeppH-
TOpHA TOCYJI2pCTBa NOCNe ONPEeNEICHHONO II0pOra YHCICHHOCTH HAaCeNeHI 1
pasMepoB TEPPUTOPHH JEIMTCA Ha 9aCTH, K&KIad U3 KOTOpbIX HMEET CBOH
Oprasbl BIACTH M YNpPaBicHWs. Xapakrep B3auMOOTHOWIEHMA MEXy LCH-
TPATLHLIMH H MECTHBIMU OPTAHAMH ¥ COCTABJIAET NPobeMy roCy1apCTBEHHO-
T0 ycTpoiicTea.

OHa BO3HMIJIA IOCHE TOrO, KaK YBEJNHYMBIIMECS Pa3MEPbl TCPPHTOPHH
rocy;apcTea, Jaieko BeIIEINeH 3a paMKK ropofia ¢ OKpeCTHOCTAMH, IIOTpe-
GOBANTH CO3IAHMA CIIELMANEHBIX OPTAHOB M YSPeXXIeHHA Uist YTIpaBIeHus ne-
pHbepuei.

B mepros aGco/mOTH3MA NEHTPAbHAS RIACTD B JIMUE MOHAPXA OTIpEAC-
AANa AIMUHHCTPaTHBHO-TEPPHTOPHATBLHOE AC/ICHHE CTpaHbl — CHCTEMY €IM-
HHL, Ha KOTOpBIe AeTWIACh €€ TEPPUTOPHA U B KOTOPLIX JEACTBORATH Ha3Ha-

| Cu.: KOHCTHTYLIMOHHOE (rOcyXapCTBEHHOE) NPaBo sapy6excbix ctpan. T.2. C. 1.
2 Cm.: CpaBHATENIBHOE KOHCTUTYLMOHHOE PABo. C. 457-459.
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JeHHRIE M3 LIEHTPa JIOYDKHOCTHEIE JIMUA WM opraHbl BnacTy. Jenende B 60/b-
ILMHCTBE CIy4aeB He OBUIO YMCTO HMCKYCCTBEHHBIM, HE OMPEesiNoch Mpoms-
BOJTLHO NPOBEICHHBIMM Ha KapTe JMHMsMH. OOBIMHO OHO CTPOMIIOCH C YHETOM
(axTHueCcKoro pacceneHMa NmoJell, peanbHbIX CBA3CH MEXy MOCEICHUAMH.
VyuThIBAMMCH NPH 3TOM M aJMMHHCTPAaTHBHEIC 3a/1a4¥ — HHTepeChl 060POHBDI,
TO/MUEHCKOro KOHTPOJIA, ya0o6cTBO cBopa Hanoros ¥ T. 4. B GoJee KpymHBIX
rocyAapcTBax aIMHHMCTPaTHBHO-TEDPUTOPHANLHOE [OENEHUE CTaRHOBHIIOCH
CTYNEHYAThIM: MEJIKHE eIMHMIIBI, COXpaHAA CBOKO 060c06neHHOCTS, BIIKOYa-
NIKCH B KpyTiHble. O6BeNMHeHHe MemuiX (eoJambLHBIX NoCyAapCcTB IPHBOIMIO
K TOMY, 4TO MpEeXHHE TOCyapcTea MPEBpallaMCh B TEPPUTOPHAIBHEIE €OHU-
HULBI HOBOTO KPYNHOTO roCyZJapcTBa, HOCHUIME MCTOpPYYECKMX XapaxTep. B
JambHeHlieM MHOIHMe M3 HUX NMepecTany OBITh roCyNapCTBEHHBIMH €QUHHMIIA-
MH, Kak, ckaxeM, [TeemoHT B Utanvm, Banaxwi B Pymeinuu, Vansc B Benuko-
OpHTaHUM, TOrJa Kax ApyrMe COXPAHWIH OfpenelicHHble IOCYAaPCTBEHHBIE
npeHaky (HanpuMep, Basapus B Tepmarim, Cyrgutaa B Mranuy)'.

BO3MOXHEI  pa3zfiMyHBIE BapHaHTHl B3aVMOOTHOLIEHHH MeXay LeH-
TPATBHBIMM U MECTHBIMH BracTaMu. Ilo ¢opMe rocynapctBeHHOro ycTpoid-
CTBA PasNUYaAIOT yHumapHsie U gedepamugrbie TocynapcTsa. Kpome Toro, B
TEOPHH TOCyIapcTBa M MpaBa TPaIHUHMOHHO ONpeNeleHHOe BHHMaHue Yiie-
JAETCS Pa3IMYHBIM BHAAM 0bvedurerutll 2ocyoapcma: KoHbeaepaaM, co-
IpY>XecTeaM, coobIecTBaM H T. 1.

YHurapHeM (unus (1aT.) — OIMH) ARIAETCA €IUHOE FOCYAApPCTRO, YACTH
KOTOpOro He 06NajaroT NMpH3HAKaMH rOCYAapCTBEHHOCTH. K yHUTAapHEIM ro-
CynapcTBaM OTHOCHTCS, Hanpumep, Pecrrybnuxa Benapycs, uto 3akpernero B
4. 1 cr. 1 Koncruryw PB: «Pecny6muka Benapycs — yrurapaoe IEMOKpaTH-
YECKOE COLKATHHOE TIPABOBOE FOCYIAPCTROY.

VHuTapHOe rocynapcTBo JenuTes Ha aIMUHICTPAaTHBHO-
TeppUTOpHaTEHbIE eaUHMIEL. OHH He 00NIANAlOT MOIUTHYECKOH CAMOCTOATEE-
HOCTBIO, XOTH B JKOHOMHMIECKOH, COIMATBLHOMH, KyIbTYPHOH cthepax MOryT Ha-
AEnATHCA 3HAUMTEILHOHN KOMIETeHIMel Ul ynpaBneHHs COOTBETCTBYOLIEH
TEpPUTOpHEH ¢ yaerom ee ocobeHHocTel. Kak MpaBwio, aMUHUCTpaTHRHO-
TEPPUTOPHATIBHBIC €MHULIb! MMEIOT OVHAKOBBIA IOPHIMMECKIH CTaTyc, pas-
HO@ MONOXEHHE N0 OTHOIICHUIO K FOCYJApCTBY B LIENOM (3TO CHMMETPUYHEIE
yHUTapHble rocynapctsa). Eciu xe Ha Tolt wv MHOM TeppuTOpim CYINECTBYIOT
HOCTATOYHO APKHE HALMOHATHHbIC, HCYOPHYECKHE, KYJIFTYPHBIE WIIH MHBIE OCO-
GEHHOCTH, KOTOPbIE 06YCIOBIMBAIOT CTIEMbHYECKHE OIXOAbI K YNpPaBiCHUIO
HaHHOH TEPPHTODHEH, MOXKET MMETh MECTO ITOMMTWYECKAs WiM aIMH-
HUCTpAaTHBHAA ABTOHOMMA (3TO ACHMMETDHYHEIE YHWTapHble [OCYNAPCTBA).
Ipasa y opraHos aAMUHUCTPATHBHOR ABTOHOMHH HECKOJTEKO LIUpe, 4eM Y op-
raHoB OOBMHBIX AJMHHMCTPATHBHO-TEDPUTOPHANLHEIX €IHHML, HO rpasuIl

' Cm.: Koscturyipronsioe (rocynapcTBentoe) npao sapy6exmuix crpan. T. 2. C. 353-354.
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CaMOCTOATE/IbHOCTH aBTOHOMHUH YCTaHAR/IMBAIOT BBICLIME OpraHbl rocyaapct-
Ba. AJMVHHCTPAaTHBHO-TEPPUTOPHATIEHOE NENEHHE MOXET GbITh BYX-, TPEX —
MITH HeTRIPeX3BeHHBbIM. Ero He HMeroT BooOlle TONLKO HEKOTOphie KpaiiHe
MaUible rocynapcTBa.

YHHTapHOe rocyaapcTBO XapaKTepH3yeTCa eAMHON CTPYKTYDPOil rocyaap-
CTBEHHOrO annapaTa Ha Bcel TEPPHUTOpHM cTpaHbl. KomreTeHums Bblcuinx
OpraHoB HH IOpHAMYECKH, HH (aKTHUECKH He OrpaHMueHa KOMIETEHIHEH Me-
CTHBIX OPraHoB. B 3aBMCHMOCTM OT aJIMHUHUCTPAaTUBHO-TEPPUTOPHAILHOTO
AENEHUst FOCYapCTBa IEHCTBYET OJMH yPOBEHE BBICILIMX OPraHOB rOCYAapCT-
Ba 1 OJIMH WM HECKOJILKO YPOBHEH MECTHBIX OPraHOB.

B yHMTapHOM rocynapcTse CyUIECTBYET €MHOE MPaXAAHCTBO, aIMHHMCT-
PaTUBHO-TEPPUTOPHANbHEIE €AMHULILI COOCTBEHHOIO IDOKNAHCTBA HE MMEIOT.
Ecth omHa KOHCTUTYLMA, eJUHOE 3aKOHOJATENLCTBO; HOPMOTBOPYECKAs Jies-
TEJILHOCTh MECTHLIX OPraHOB HOCHT IO T4MHERHRI, TO/I3aKOHHBIA XapaKTep.

YHUTapHBIE NOCYapCTBa MOXKHO Pa3ieliMTh Ha: BO-TIEPBLIX, deyenmpa-
JIU306AHHbIE; BO-BTOPLIX, OMHOCUMENbHO OeUeHMPUIHI0AHRbIE; B-TPETHHX,
UEHMPAIU306ARHbIE, C TOUKN 3PEHHA COOTHOLICHMA KOMIIETEHLIMU BBICIINX H
MECTHBIX OpPraHOB, YYAacTHA NepBbIX B (POPMMPOBAHUHM BTOPHIX. 31€Ch IIpO-
CJIeXKUBAETCA CBA3b C PaMIMYHBIMH MOJESIMH OPraHM3aLMK MECTHOIO CaMo-
YIpaBJIeHH .

Penepaunn (foedus (NaT.) — COI03) — CAONHCHOE CONO3HOE 20CYOAPCMEO,
uacmu Komopozo obaaoaom RPUIHAKAMYU 20CYOGPCMEEHHOCTU, -

denepalyu MOTYT ObITH 06pa3OBaHEl WM B pe3ynbTaTe HOroBopa (MHO-
IZia OH 3aKmo4Yaercs B MHCbMEHHON ¢opme) MeXTy paHee HE3aBUCHMBIMU
roCcyZapCTBAMH, WIM ITyTeM IPUCOEMMHEHMA K IOCyNapcTBY TEPPHTODHH €
COXpaHeH1eM UX ONpeleneHHON roCyapcTBEHHOM CaMOCTOATENBHOCTH, MM
BCJICACTBHE Pa3BHTHA CTpeMIICHMI K 06DETEHHIO MOCYNaPCTBEHHOCTH B aIMH-
HUCTPATVBHO-TEPPUTOPHANLHEIX WIH aBTOHOMHBIX €IOMHHMIAX YHMTApHBIX
rocynapcTs.

B Mupe ceifuac HacUMTBHIBAETCA. ABANUATH YEThIpe ¢eaepalliK. 1O B
GONBILMHCTBE CBOEM HOCTATOYHO KPYTIHBIE rOCYNapCTBA, PAcIiOIOKEHHbIE HA
Bcex matepukax — Apctpit, OPL, Poccus, Mnmar, Manaiizua, Hurepust, Tan-
sanus, CLUIA, Kanaga, Mekcrka, ApreHTyHa, bpaswnusa, ABctpanus U T. .
TMocne BTopoit MEpOBOR BOMHBI YHCIO (helepaliii 3HaUHTENLHO BO3pocio. B
noclieHMe JECATWIETHA Hab/IOAAlOTCA Mpolecch! Kak JMKBHAALMH (CTany
YHHTapHBIMH rocyaapctsamu Mnnonesns, JIupnd, Yranaa; pacnanuce CCCP,
YCCP), Tax u BozurkHosexus (bembrus — 1993 r., Sduonus — 1994 r.) dene-
PATHBHBIX rOCYapcTB.

Cybvekmsl, T. €. COCTaBHbIE YacTH (enepalyy, B 60nbIIeH WM MeHB-
el cTeneHy o61ajal0T NMPU3HAKAMM CaMOCTOSTENLHBIX [OCYapCTB, OHO-
BpeMeHHO U (esepalin — eIMHOE CyBEPEHHOE ToCyIapcTBO. B CBA3M ¢ 3TUM
[PYU KOHCTPYMPOBAHUM H TEOPETUYECKOM OCMBICIEHNH Pa3iiMdHbIX MOJIENEH
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chenepaTUBHBIX TOCYNapCTB BO3HUKAET HEMANO MPaKTIHHECKHX M TEOpeTH'ie-
ckux npobneM.

B HekoTopbIX (eIepaTHBHBIX TOCYAapCTBaX COCTABIAIOLIME HX roCy-
NapCTBEHHBIe OOPa30BaHMA MMEIOT CBOM KOHCTHTYLHH (CLLIA, Mexkcuka,
®PT) u csoe rpaxgarctso (CLUA, T. e. 3mech OBOMHHOE IpakHaHCTBO). B
OTAeNBHBIX (hefepalusix 3TH NMPUIHAKH CaMOCTOATENLHOH roCyNapcTBEHHO-
cTH y cybbekToB Qenepaumii orcytcTnyioT (Huams, Hurepus, [lakuctas).
CylecTBy!OT Tarke NpobieMbl COOTHOIIEHMA ¢enepaibHOro 3aKoHONA-
TENIbCTBA M 3aKOHOMATENIBCTBa CyOBeKTOB (eAepalii.

QCHOBHas OTIHYMTENbHAA 0C0O6EHHOCTb NOCTPOEHHS [OCYAApCTBEHHO-
ro anmapara B (eIepaTUBHbIX ToCyAapCTBaX — HAIMYKe IBYX YPOBHEH BBIC-
LIMX TOCYHapCTBEHHLIX OpraHoB — thefeparuu B LeJoM H CyObekToB dene-
paumy. CoO3HBLA Map/iaMeHT, KaK NPaBHIO, ABYXHANATHEIH, 0ObMHO 31eCh
NPHHATA CJIMYIOLIAs MOeNb: BEPXHAS MAllaTa OTPAXAeT MHTepechl CyObek-
TOB ¢elepauyi, OT KKIOro cyobekTa (elepalmy B Hee BXOAUT PaBHOE
KOJIM4ECTBO JEMTYTATOB BHE 3aBUCHMOCTH OT YHCJIEHHOCTH HaceJieHUsA; HIDK-~
Has nanata u3bupaeTcs BceM HaceJeHHeM ¢enepaLyt.

OxpaHo#t BHEIIHUX IpaHMl (efepalyu 3aHUMaIOTCA delepabHBIE 110~
rpaHBoiicka, 060poHOH ¢deXepaTUBHOrO TocyfapcTsa — (efepanbHble BOO-
PY>XEHHBIE CHJIBL.

B ciyyae oTCYTCTBUA COrIacHs N0 KakvM-THOO BOIIPOCAM MEXTY LiEH-
TpaNbHOH BJIACTHEO H OPraHaMH IOJMUTHKO-TEPPUTOPHAIBHBIX €HHHMIL Ype3-
BLIYAHO OCTPO BCTaeT NpobJieMa CyBepeHHOCTH (eliepaTHBHBIX TOCYyAapCTB
u cy6rexToB enepaunit. Cysepennocmb eracmu, Mo ONpele/IeHUIO, 03HaYa-
€T ec BEPXOBEHCTBO M HE3aBHCHMOCTh Ha Kakoi-NHOO TeppuTOpHHM, 2 B
MPUHLMIE — HEOTPaHHYEHHOCTb H HENEeTHMOCTS.

Ecnn Mbl HasbiBaeM rocynapctBaMu ¥ ¢elepalmio, U cyGbekTa dene-
paLMy, MOJy4YaeTCs, YT0 Ha OJHOM U ToH e TeppUTOPUM OYIyT AeACTBOBATE
IBe CyBepeHHbIE OpTraHM3alUMH BJACTH, @ ITO Y€ HOHCEHC. MOXHO Jin B
3TOM ciiyyae BoOOlIe TOBOPUTH O OBYX CYBEPEHHBIX rOCYNApcTBaX WM
ToJIbKO 06 OJHOM cyBepeHHOM rocyaapctBe? Ho Toraa, yTo mepBU4HO: Cy-
BEpEeHUTET CyObekTa (edcpauMy WIM CyBEpeHHTET ¢eliepallid B LIETOM?
Ecnu npusHath, 4To NnEpBHYEH CYBEPEHUTET (ellepalliy H YTO OKOHYATE b=
Hoe paspelleHye o6oro BONMpoca 3aBUCHT OT (peliepanbHLIX OPraHoB, TO B
3TOM CJTyYae He HMEOT GOJILIIOro CMbIC/IA BCE MpeTeH3HU CYOBEeKTOB dhe te-
palMK Ha CaMOCTOATENBHYIO FOCYAapcTBeHHOCTE. Ecnu ke oTmath nepBeH-
CTBO CYBEPEHHTETY CYOBEKTOB (pefepallii, TO 3T0, B KOHEYHOM CYETE, I10-
JOPBET UENOCTHOCTs heaepalum Kak eIMHOTO rocynapctsa. M3BecTHO Bel-
ckasbiBaHUe (paHIy3CKOro rocyaapcTsoBena Havyana XX B. A. DcMeHa oOT-
HOCHTEJILHO TOT'0, 4YTO (elepaTHBHOE rocy1apCcTBO Pa3OUBaET CyBEpPEHHTET.

Hutepec k aTolt HenpocTo# npobneme o6octpuica B kouue 80-x — Ha-
yare 90-x rr. XX B., KOrIa HAYATUCh NPOLIECCH], KOTOPLIE NPHBENH K paca-

‘ i

161



Ay CCCP u obpasopanito CHI. OTeuecTBeHHbIe yueHbIe MBITATHCE pa3pe-
IIWTE 3TY MpobieMy CaMbiMM Pa3HOOOpa3HbIMH CIOCOGAMH. Y TBEPH AaIoCh,
YTO MOJIHBIM CYBEPEHHTETOM HajeneHa Tonbko denepauus. CypepeHHTET
cyGreKToB deiepaumu orpaHien (MpeXae BCero, CyBepeHHTETOM (eaepa-
LMH), ¥ TMO3TOMY CyGBeKThl enepaluu He ABIIOTCS FOCYAapCTBaMy B co6-
CTBEHHOM CMBICJIE CJIOBA.

TeopeTuyecku OOIMyCKanu CyBEPEHUTET CyObekTa denepaluy, HO TOMb-
KO €CJIM 3a HHM NPM3HAeTCs [IPaBO Ha OJHOCTOPOHHEE PeLIEHME O BBIXOJIE U3
tenepammu. Kcratt roBops, GOJNBIMMHCTBO 3apy0eKHBIX KOHCTHTYLIMH He
HasbIBaeT cy6bexTsl enepalnii cyBepeHHBIMU.

H3BecTHa ¥ MPOTHBONOJIOKHAA TOUKA 3pEHUs], KOTOpas COCTOMT B aGCco-
JIOTH3ALMH CyBepeHUTeTa cybbeKToB e epaiinii.

OmHo¥ U3 TeopeTUYeCKUX MpobiieM ABMTach HEOOXOAUMOCTh paifIMyaTh
MOHATHA «CYBEPEHHTET» M ((KOMIETeHLWD». CyBEPEHHTET — 3TO KayecTBo,
CBOMCTBO roCynapcTBa, OH HE MOXKET OBITH OrpaHM4eHHBIM. OTpaHMYeHHOM
MOXET ObITh TONBKO KOMIIETEHUMS (KOJIMYECTBEHHBIH NMOKA3aTeNs), HO 3TO He
HCKITIOYaeT CyBepeHHOCTH rocynapcrsa. C npyroif CTOpOHBI, CyBepeHHTET
NpeNoNaraeT, MpeXae BCero, HENMOTIMHEHHOCTS BaacTH. [loaToMy momyumin
pacnpocTpaHeHHe HIEM TaK HasbiBaEMOIO KOONepamusHozo hedepanuima,
COITIaCHO KOTOPBIM SBJIIOTCA NOCYINapcTBaMM M CyBEPEHHHI ¥ (enepaius, B
LiesioM, ¥ cybnekT denepaiiuit, MOCKOIBKY OTHOLIEHHA MEXTY HUMU CTPOATCS
Ha NPHHLMIIAX KOOTIEpalHy, COTPYAHUYIECTBA, COIVIaCOBAHMA HHTEPECOB, OHH
HE OCHOBAHbI Ha MTOA1MHEHNH OJHOIO rocyapcTBa APYIoMy..

3acTy)(MBaeT BHUMaHWA KOHLEMMA OTPaHHYECHHOTO, «pa3ieliEHHOIO»
cysepenuTera. CyBepeHuTeT ¢elepal B LenoM K CyOnexTa ¢enepammy B3a-
HMMHO OIPaHMYHMBAIOT OPYT ApYTa, OTHOILEHMS MEXAY HHMM CTPOSTCA Ha OC-
HOBe TPHHIIMNA «TpeX ctep MOMHOMOYMID. B COOTBETCTBUM € ITHM NPUHLM-
[OM CYHECTBYIOT MCKJIIOUHTEIbHBIE NOJHOMOYMS (enepauyu, coemecn-
Hble noJTHOMouus eepauuu U CyGbeKkToB denepallii M HOTHOMOUUR Cyib-
exmog gedepayuu. B pamkax CHOMX NONHOMOYHMI ¢enepaims U CyObeKThI
denepaliy ARMMOTCA CYBepEeHHRIMH. PaccMOTpUM MPHHIN. «TpeX cdep non-
HoMoTHit», o6paTuBLIiCch kK KoHcTHTYIIMM Poccutickod Penepauym 1993 r.!

HcKknio9uTeNbHbie MOTHOMOYMS (hedepalimy COCTABIIsIET KPYT BOMPO-
COB, KOTODbIM 3aHMMAIOTCA TONBKO (henepanbHble opraHsl Kak mpasuio, x
TAKHM BOIPOCaM OTHOCHTCA JIMIIb TO; YTO HEOGXOMMMO M JOCTATOYHO IUIA
YCTAHOBNEHUA H 3alMTHi CYBEPEHHOMN roCyJapCTBEHHON BJIACTH (heaepamy,
JUTS 3AI0MTHI APaB U CBOGOX KXK/IOTO YeIoBexa, B kakol Gbl 4acTH CTpaHbI OH
HM TIPOXHBAI.

B coorpetcTBHM co cT. 71 Koncturyuuu PD 1993 r. B BeaeHum Poccuii-
cKoii (ejlepallMi HAXOAATCA: PeryJlHpOBaHHe M 3alHTa PaB i CBOOO Yeso-

'Cm, nanpimep: Kovmenrapuit k Koncruryim Poceuiickod Qepepapm. M., 1994. C. 224-237.
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BEKAa M TPDKNAHMHA; YCTaHOBJIEHHE OCHOB (helepanpHOM MOJHTHKH H (ele-
paIbHBIE IPOTPaMMBbl B 06J1aCTH TOCY 1apCTBEHHOIO, IKOHOMUYECKOTO, 3Kono-
TMYECKOT0, COLMAILHOrO, KYJIbTYPHOTO W HalMOHATLHOIO pasBUTHA Poccuit-
cxoit PefEpaLMK; YCTAHOBJIEHHE [IPABOBEIX OCHOB €IMHOTO PhIHKA; GHHAHCO-
BOE, BA/OTHOE, KPEUTHOE, TAMOXKEHHOE PeryJTHpOBaHHe, OCHEKHAA IMHUCCHA,
OCHOBB! LIEHOBOH MOJIWUTHKH; deaepanbasle IHEPTeTHUECKHE CHCTEMEBI, Alep-
Has 3HEpIeTHKa, pacLICIULTIOMIMECS MaTepHaikl; ¢iefiepallbHbie TPaHCIOPT,
myTH cooOIEeHHA, HHGOpMallMi H CBA3b; JEATEIBHOCTh B KOCMOCE; BHELUHAA
[OJIMTHKA M MEXIYHapoAHble OoTHomeHua Poccuiickoil denepaumy, Mexmy-
Hapo/iHsle gorosopsl Poccurickoii denepaliyy; BONpockl BOAHBI U MUpa; 060-
poHa U 6e30I1acHOCTb; 0OOPOHHOE NPOHM3BOACTBO; ONpElECHHE NOpAaKa Ipo-
D@KH U NOKYIKH OpYus, 60enpHnacoB, BOGHHOH TEXHHKU U OPYIoro BOeH-
HOIO MMYILECTBA; NPOM3BOACTBO ANOBUTHIX BEIECTB, HAPKOTHIECKMX CPENCTB
U TIOPANOK MX HCMONb30BaHMA, OIpeleNeHHe CTaTyca M 3alllMTa rocynapcr-
BEHHOM IPaHMIl; CYIOYCTPOHCTBO; MPOKYPaTypa; YrolOBHOE, YIOJNOBHO-
HpoHecCyalbHOE M YroJIOBHO-MCIIONHUTENLHOE 3aKOHONATENLCTBO; aMHHCTHA
Y NIOMMJIOBAHHE; TPaXIAHCKOE, NP IaHCKO-TIPOLIECCYATbHOE M apOHUTpaXKHO-
MPOLECCYANBHOE 3aKOHOAATENBCTBO; IPAaBOBOE PErYIMPOBaHUE WHTEIUIEKTY-
QIbHO COBCTBEHHOCTH; MeTeoposorHueckas Ciryx0a, CTaHNAPThl, 3TANOHbI,
METpHYECKas CHCTEMA M MCUMCIIEHHE BpEMEHH; IeolIe3MA M KapTorpadus; Ha-
HMEHOBaHus reorpaduyeckux 06beKkToB; OGMIMANLHBIA CTATHCTHYECKHH M
ByXrarrepcKiii yueT M HeKOTOpbIE Ipyrie BOMpOck: .

Cosmecmuvle noanomonun hedepauuu u cybvexmoe edepayuu.
3neck ONHUMH U TeMM ke NPOGNEMaMH 3aHUMAIOTCA M (efepaibHEle Opra-
HBI, H OpraHsl cy0bexToB Qenepainn. JTo, Kak NpaBHio, Te NpobieMsl, KO-
TOpBIE B MOJIHOM Mepe He MOTYT GbiTh paspelieHs! OTAEILHO HH denepaim-
efi, Hi ee CyOBheKTaMu. 31ECh BRIPAGOTAHE! COOTBETCTRYIOUIHE FOPHINYECKHE
Tpoueyphl COTPYAHUECTBA, MPUHATUA COBMECTHBIX DEIEHHMIA.

B cootserctBmy ¢ 4. 1 c1. 72 Konctutymmt P® B cOBMECTHOM BeieHMH
Poccuiickoit ®enepayu u ee cyobexToB (pecrybmmi, kpas, 061acTH, ropona
¢enepatbHOrO 3HaYEHUs, ABTOHOMHAA 0GMACTD, aBTOHOMHBIE OKpyTa) Haxo-
JATCA: OecnedeHHe 3aKOHHOCTH, MPABOTIOPAAKA, 0GLIECTREHHOM 6e30MACH0-
CTH, PeXUM NOrpaHUMHEIX 30H; BONPOCH! BRAJIEHHHA, M10/b30BAHMA K pacriopa-
EHMs 3eMJIEH, HeapaMu, BOAHBIMM M IPYTMMM NPHDPOIHBIMH DECYpCaMH;
TIPHpO0NONB3OBAHNE; OXPaHA OKPYXKAIOLIEH Cpesl i obecneyeHHe IKOTOrH-
HECKOH 6€30MaCHOCTH; -0C060 OXPaHAEMBIE MPHPOIHBIE TEPPUTOPHH; OXpaHa
TaMATHHKOB MCTOPHK M KYJIBTYDbI; :00LIME BONPOCKH! BOCHHMTaHHUsA, 06pa3oBa-
HHA, HayKH, KyJIbTYphI, U3MYECKO# KyNbTYphl H CNOPTA; KOOPAWHALWMA BO-
TPOCOB 3/PaBOOXPAHEHHS; 3ALUTA CEMbH, MATEDUHCTBA, OTLOBCTBA K AETCTRA;
COLMankHat 3alKTa, BIUTIOYAA COUMANEHOE 0GecreYeHHe; OCyIlieCTRIeH e Mep

I
[Monpobuee cm. Tekct cratou 71 Koxcturyrmu Po.
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1o 60pb0e ¢ KaTacTpoaMH, CTHXHIAHEMU GecTBUAMHY, FTHMIEMUAMY, JTHKBHAA-
I MX MOCNENCTBHY, YCTaHOBNIEHUE OOLIMX TPHHUMIIOB HANOTOOOIOKEHHUA H
cBopor B Poccuiickoit denepanum; aJMHHICTPAaTUBHOE, aIMHHHCTPATUBHO-
NpolieccyanbHOe, TPYAOBOE, CeMEIHOE, KILTHILIHOE, 3EMENTLHOE, BOHOE, JIeCHOe
3aKOHOIATENBCTBA, 3aKOHOJATENLCTRO O HelpaX, 06 OXpaHe OKpyxarolleit cpe-
Ibl; YCTAHOBJIEHHE OOUIMX IIPHHIMIIOB OPTaHIBALIMM CHCTEMb] OPraHoB rocyziap-
CTBEHHOM BJIACTH X MECTHOTO CAMOYTIPAB/IEHHA 1 HEKOTOpPbIE APYTHE BOIPOCHL.

TMonnomouns cy6LexToB deaepanuu. 3To MOTHOMOUMS, HEODXOLMMBIE
D14 peLlIeHHsA pa3HOOOPa3HBIX MPOBIIeM MECTHOTO 3HAYESHML.

B coorserctuu co ct. 73 KoHctutyuvu PO 1993 r. BHe npenenos Befe-
Hus Poccuiickoit @eepaliiit U ee NONHOMOYMIA 110 NPeAMETaM COBMECTHOTO
Bexenmn Poccuiickoit Menepain U ee cyGbekToB NOcheaHMe 06nanaoT Beei
TIOJTHOTOMH [OCYJAPCTBEHHOM BITaCTH.

OtpenpHblit Boripoc — o6nagaroT 1 CyGbekTsl (eaepalu OpaBoM ce-
yeccuy, T. €. APapoM cBOGOIHOTO BexOAa U3 deaepauuu? CoBpeMeHHbIE 3a-
pYGexKHBIE KOHCTHTYLIMH HE NpeIycMaTpUBAIOT TAKOro NMpasa. bonee Toro, B
(enepaTHBHBIX rOCYIapCTBAX OHO PACCMATPUBAETCA JaXKe B HETaTHBHOM IUIa-
He — KaK MOApLIB LENOCTHOCTH CYBEPEHHOIO rocyaapcTsa. B KOHCTUTYLMOH-
HOM 3aKOHOIATEe/IbCTBE MHOTMX (relepaTHBHBIX T[OCYNApCTB YCTAHOBNEHBI
" TapaHTHH WX LIEJIOCTHOCTH, @ NOMBITKY BBIXOA U3 cOCTaBa (elepalliH NoAaB-
JUUDICH, [IPEAMYLIECTBEHHO, BOOpYXeHHbIM ITyTeM (B CLIIA B 1861-1865 T,
B Mekcuxe B 30-x rr. XX B., B Hurepun B 70-x rT.). H3BeCTHEI ¥ yCeLuHbIe
- (XOTA M HE3AKOHHDIE) TONBITKH CELECCHY — B 1965 T. oTaenuncsa CHHramyp ot

Manaifsuy, B 1971 r. Ha TeppUTOpPHAX, NPpHHALIexaBLIMX [Takuctany, o6palo-
BaJIOCh rocynapcTeo baHrmagen. ‘

B Koxcturyimsix CCCP 1924, 1936 1 1977 rr. 65110 3aKperuieHo PaBo
BBIXOJa CO3HBIX pecrybink u3 coctasa CCCP, yto 66110 CBA3aHO € cozep-
yxaummca B pabotax B. W. Jlennna o6ocHoBaHMeM IpaBa HALMH Ha CAMOOII-
pelesieHUe BIUIOTE 0o oTaeneHus. o Hayana 90-x rr. XX B. OHO HE HCI0Jb30-
BaJIOCh, OHAKO BO BPEMEHA «IIEPECTPOMKHY BBICTYMIIO B kKayecTBe HOpMaTh-

. HO-FOPMAMYECKOrO OCHOBaHMA CEMapaTHCTCKMX NpeTeHsuit: B 1991 r. Jlateus,
JIuta u OctoHMA BeIIUTH M3 coctaBa CCCP.

QenepatBHas GopMa rocyIapCTBEHHOTO YCTpOWCTBa KpaitHe pasHoo6-
pasua. [To-pazuoMy Moryr Ha3pmbaThed ¥ (eneparmy. Coeaunerdsle 1TaTel
Awmepuxn, PenepatusHas Pecnybnuka I'epmanus, Poccumiickas denepaums,
IIseimapckas Kondenepaums, Coro3 Coperckux CoLMamucTHdeckux Pec-
my6ink, O6bemuerBas Pecny6bmuka Tanzanvs, KopoliescTBo benbrusa U T. 1.
H cyObekTsl erepaluil — ITAThI, KAHTOHBL, NDOBHHLIMH, 3¢MJIM, PECTYOITIKH
U T. A. PasnuyHo M KoypdecTBO CyObekToB degepaumit: 50 - B CLUA, 25 - B
Mumuy, 16 - B OPI, 10 - B KaHane, 3 - B benbruu.

B 3aBHCHMOCTH OT NpUHIMIA 00pa3oBaHMsA CYUIECTBYIOT HAUUOHAAbIHO-
2ocyoapcmeennsle gedeparuu (KOTOpPBIE CTPOSTCA C YYETOM HalMOHATBLHBIX
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ocoBeHHOCTe HaceIeH!s, HO X OTHOCHTENILHO HeMHOro, 310 Dtuorma, benb-
1) ¥ adMunUcmpamusno-meppumopuanshvie pedepayuu (31o CIUA, bpa-
Junms, Mexcuxa, ABctpanus, [epmanns, Asctped). Hu nepsbiit, HM BTOpOH
TIPUHIMIGI 006pa3oBaHus (enepaluil Helb3s abCOMOTHIHPOBAT, KAXIBIE U3
HUX MMEET CBOM TUTFOChI M| MUHYCHI, KaXIbIi MOXeT ObITh MPUMEHEH C YIETOM
KOHKPETHOM CHTyanuy'.

enepany, COCTOAILME U3 OONAJAOIIIX OMHHAKOBBIMM IOJTHOMOYHAMMU
cyObeKTOB, Ha3bIBAOT cummempuyunsivu (6sBnit CCCP). B cyyuae pasnu-
4K MPAaBOBOTO CTAaTYCa COCTABHBIX YaCTEH - 3TO ACHMMEMPUUHAA Pedepanun
(Poccusi). ADCOMOTHO CHUMMETpHYHBIX (elepauyi, Jaxe OpU OXMHAKOBOM
Ha3BaHMH HX CyOBEKTOB, B HACTOAILEES BPEMs HE CYLIECTBYET, [IOCKONBKY H B
3TOM CJTy4ae MMEIOTCA OCOOEHHOCTH B NMPABOBOM MOJIOKEHMU COCTABHBIX Jac-
Tel CJIOXKHOIOo rocyaapcTsa. MoXHO FroBOPUTS JIMILE O HUTHYHH OTHOCHTEBHO
CUMMETPHYHBIX (hemepaLiuii.

BO3MOXHB! painM4Hble BApHaHTHI B3aUMOOTHOLLEHUA MEXIY LEHTpalb-
Ho#l (enepanbHON BNACTblo W opraHamu cyOnektoB dezepatpm. ITo 3ToMy
KPHTEPMIO PABNHYAIOT OTHOCHTENLHO LEHTPATHU30BaHHbIE (eaepaTHBHBIE I0-
CyapcTBa CO 3HAYUTENBHBIMH IOJHOMOYMAMH (eAepaTEHBIX OpraHoB, OHM
npubITKaOTC K YHUTapHBIM rocynapcetBaM (CCCP); # OTHOCHTENLHO JeUeH-
TPAIH30BaHHbIE (e/IEPaTHBHBIE roCyJapcTBa ~ CO 3HAYUTENBHBIMU NOTHOMO-
HUAMH CYOBEKTOB (e iepalty.

Kakas ¢hopma rocyaapcTBeHHOro ycTpoicTsa camas yullias? Kak npasu-
Jio, TaK BOXIPOC Boobiwe He craswics. Ha perienne nmpo6neMbl yHUTapHOTO WIH
¢enepaTHBHOTO YCTPOMCTBA MOCYapcTBa OYEHD YACTO BIMAHKE OKA3BIBANIA HE
CTONBKO LIENECO0OPa3HOCTh, CKOJIBKO HEPAUMOHATBHBIE (GAKTOPBI — CIOXHB-
IHeC UCTOPHYECKHE YCNOBUA, NOJIUTHYECKOE 3aHMCTBOBaHME, NOAPDKAHUE,
KOJIOHHATTLHOE BO3AEHCTBHE H T. II.

CywecTByeT pan TeopeTHHeckux 060ocHOBaHMit (enepanuzMa Kak pex-
HOYTHTENLHOM CHCTEMBI OpPraHM3alyH ympasneHnd. Tak, KOHLEMUUS Myanu-
CTHYeCKOro QemepanusMa, pasBUBLIAACS HA PAHHEM €ro 3Tane M Hamiequmias
m3pecTHoe oTpaxenue B KoHcrurymmu CIUA 1787 r., 3axmouanacs B unee
PpaBHOBecHs Mexay denepaiyiell M ee CyGBEKTAMH, KOTOPBIE HMEOT KAXIBIN
CBOIO KOMIIETEHUMIO U He BMELUMBAIOTCA B J€J1a Apyr Apyra. 310, pasyMeercs,
OBUI0 HpeaNUCTHYECKOe NPEICTABICHHE, OT KOTOPOIO peanbHAs KH3Hb H3Ha-
HalbHO OTIMYANACh JOBOJBHO CWILHO. [lo3mHee OpLta paspaboTaHa KoHIEn-
LA KOONEPATHBHOTO (heNepanu3mMa, KOTOpas OCHOBAHA Ha Mee B3aMMHOIO
AOTONHEHNA LUEHTPa M CyGhekTOB (elepaliy, HX B3aHMOBBITOAHOIO COTPYII:
HuyecTBa. Ha 31oit muee 6asupyetcs psan coBpeMEHHBIX denepaTHBHBIX KOH-
CTMTYLMH, B YaCTHOCTH, repMaHCcKkuit OCHOBHOI 3aKoH’.

; Cm.: CpaBHMTENbHOE KOHCTUTYLIHOHHOE 1paBo. C. 481-483.
Cwm.: KoncTurynsoHHoe (rocyapcrsesHoe) npaBo 3apyGenaibix ctpau. T. 2. C. 366.
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HHorzia B uTEpaType BBICKA3bIBAETCA TOUKA IPEHMS, COTNACHO KOTOPOiA
HapAIy ¢ YHUTARPH3MOM H deniepativelt CyIecTByeT 1 TpeThs Gbopma TeppuTo-
PUAIBHO-TIONKTHYECKOTO YCTPOHCTBA — TaK Ha3bIBAEMOE «PETHOHANHCTCKOE
rocynapctso». K weMy oTHOCAT rubpuakble GOpMEl, 3aHMMaIOLME MpOMe-
KYTOYHOE MONOXKEHUE MEXKITY aBTOHOMHEH U CyOBekTOM denepalnin, KoTo-
pbl€ CYIIECTBYIOT, K mpumMepy, B Hraniu, Henanny, Ilpu-Jlanxe!.

[IpobnemMs! NONKTHKO-TEPPUTOPHANLHOTO YCTPOJACTBA UpE3BBIYAINHO
CIIOXHBI, OHH JAIIEKO HE MCYEPIBIBAIOTCA MAaTEPHANOM TaHHOTO Naparpada.

3aMeTuM, YTO B NOCNEAHHE FOMBI B IOPHIMIECKOI TUTEPAType CaMo mo-
BATHE «dOPMa rocyJapCTBEHHOro YCTpOHCcTBa) MOMBEPracTCA KPUTHKE B yxKe
HaMeTHIach TEHACHLMA K MCKITIOYEHMIO €ro M3 HayyHoro obopora. TepMuu
«TOCYJapCTBEHHOE YCTPOKCTBO» KpPOME YTIOTPeOJIEHHA B Y3KOM CrleLHaIbHO-
IOpUIMIECKOM CMBICHE (CM. OMpEJIelIeHIe) MOXKET HCIONBI0BaTLCA M Gonee
IIMPOKO — KAaK XapaKTepPUCTUKA, B LIETIOM, NOCYIapCTBEHHOIO CTPOA CTPaHBI.
HMeHHO 3TO 0BCTOATENLCTBO U MPEIONPEENACT €r0 He BIOJIHE YAAYHOE [pH-
MEHEHHe B Y3KOM cMbIciie. B3amMeH npensioxeHsl MOHATHA «TEPPUTOpPHATLHAA
opraHM3alms MyOauuHOM BJIACTH», «TEPPUTOPHATLHO-TIONUTHYECKAA OpraHu-
3alMsi TOCYZapCTBa», OJHAKO OTMEYaeTcA, 9T0 I OOO03HAYEHHS CHMCTEMBI
B3aHMOOTHOIMIEHMI MEXY HEHTPaNbHON rocyIapCTBEHHOMH BaCTBIO M AEHCT-
* BYIOLUIMIMM B TEPPUTOPHANBHBIX COCTABHBIX JaCTAX OpraHaMM Iy6IHMYHOI Bria-

CTH TIOJTHOCTBHIO aJIEKBATHBIH 060OMAIOMIHIt TEPMHH ellie He Haliner’.
Teopus rocynapcTea 4 TpaBa 06BMHO OGpaMaeTCs K TEOPETHYECKUM
..OCHOBaM HE TOJIBKO YHHTapi3Ma H denepanusMa, HO-H o6beTHHEHHH rocy-
napcts. Ipexae Bcero, paccMOTPEHUIO TIOIEXAT KOH(peIepar.

Kondenepauus (B mepepole ¢ NaT. «coobujecmso») — 00veouHenue
20cy0apcme ONA PEUIeHUR KAKUX-TUGO NOJUMUNECKIUX, GOERNBLX, IKOHO-
MUYECKUX, COYUANbHBIX 3a0aY.

Kiaccuyeckuii npumep koHbenepatuseoro corposa — CoelMHEHHbIE
1iItaTer AMepuku ¢ 1781 no 1787 r. (a daxTiuecku — no 1791-ro, koraa sety-
mw B ciTy nepssle 10 nonpasok k Koscrurymmm CILIA). Kondenepaipno B

_.nepBo#i nonosune XIX. — ¢ 1815 mo 1848 r. ~ ofpasossiBany MIBeHLIAPCKHE
KaHTOHBI (B 3TOM CBS3M OTMETHM, YTO OQHUMATLHOE Ha3BaHHe 3TOTO rocynap-
ctBa — IlIpeiapckas KoHdenepalys — He OTPaKaeT ero (eaepaTUBHOTO YCT-
poiicTBa M HocHT McTOpHyeckit xapaktep). C 1958 mo 1961 r. cyniecTsoBana
O6benuHeHHan Apabckas Pecrry6vka — kongenepauys Erunra u Cupuy; a B
80-e rompl — koHpenepaumsa ['am6rm n Cenerana.

Cy6bekTsl KoHGeIepalHi COXPAHAIOT CYBEPEHHTET MPAKTHYECKH B
ncrHOM 06seMe. OHHM IIPOJOIKAIOT HMETh COOCTBEHHBIE FOCY IaPCTBEHHRIE -

! Cum.: CpapHuTensHo koHCTUTyIMOHHOE rpaso. C. 481.
2 Cm.: KoHCTWTYIHMOHHOe (rocyaapcTBeHHOe) Mpaso 3apybexamix cipad. T. 2. C. 352-353;
CpaBHUTEIHO KOHCTHTYLIMOHHOE 1paBo. C. 468-469.
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OpraHsl, [PaXJaHCTBO, TEPPUTOPHIO, CBOIO KOHCTHTYLHMIO M 3aKOHOJATEIIbCT-
BO, CBOM HCTOYHHKH JOXOM3; CAMOCTOATENBHO OCYMIECTRIIMIOT BIAcTh Ha CBO-
eit TeppuTopui. Hekotopoe orpaHH4eHHe CyBEPEHHMTETA KacaeTcs TONBKO TeX
CTOPOH AEATENLHOCTH, KOTOpble MOBJIEKIH H0OpOBOIEHOE OOBEIHHEHHE AaH-
HBIX roCyJapcTB.

KoHdeaepauus co3maercs, Kak NpaBHIO, HA JOTOBOPHOMH, 10GPOBOJIL-
HOM OCHOBE [UIA PelUeHHs ONpeNeNeHHbIX 3a1a4 (MOMUTHIECKUX, BOEHHDIX,
SKOHOMHYECKMX, COLUMANbHBIX U T. A.). KOpuaudeckoe opopMiIeHHe KOHGe-
JepaTHBHOIO COlO3a MPOUCXOMHMT ITyTeM 3aKMOYeHHa Joroeopa: Tak, obpa-
30BaHHE COKO3a MEXAY 13 amMepHKaHCKMMH IITaTaMM MpoBo3rnackiy «Cra-
ThH KoHOexepauyn» 1781 r.

HHorga xoHbemepaluy Ha3bIBalOT IOCyJapCTBEHHBIMH 0Opa3oBaHHsA-
MM, HO 3TO He BIIOJIHE TOYHbIH TEPMHUH: CIELYET YETKO ONPEACIHTD, ABJIIOT-
¢ OHM rocyzapctbamu Hid HeT. Koxndenepauus ne obnanaet mpu3HaxaMH
rocymapcTsa, 3To He rocCyJapCTBO, @ COH3 rocyAapcTB. LA AOCTIDKEHHA
TNOCTaBIeHHbIX LieJel B koH(pemepalMu co3AaroTCs HeOOXOIUMEIE OpraHbI
yNpaBJieHWs, KOTOpble MOTYT M34aBaTh HOPMAaTHBHBbIE AKThl, MPUHMMATh
yopasjieHd9eckue pelleHHA. OnHako B MpeaMeT BeleHHA koHdeaepaLy
BXOIHMT OFPAHHYEHHBIA Kpyr BompocoB. O0pasyloTcs TONBKO Te OpraHbl,
KOTOpbI€ HEOOXOAMMBI JUIA pelleHHs 3ahay, CTOALIMX Nepel KoHpemepaum-
eii. Opranel xoHpeneparuud GOpMHUPYIOTCH, KaK TPaBWIO, BBICIIMMH Opra-
HaMM oCyapCTB, BXOIAIMX B KOHpeNepaLHIo.

EcTb 0cO6EHHOCTH M B NIPOLEAYPE MPMHATHA aKTOB KOH(peepalHy, Ko-
TOPBI€ BLIPAKAKTCA, IIPEKAE BCETO, B JOCTATOYHO MIUPOKUX MOJHOMOYHSAX Y
TIpeicTapHTeNeR CYOBheKTOB KoHbeaepalyH.

B xoH¢enepaliaxX HET eJMHOTO KOH(EIepaTUBHOTO IpaXkiaHCTBa, Her
H e[IMHO TEpPUTOPHH KoH(EIepallii: eCTh TOJBKO TEPPUTOPHU CYOHLEKTOB
KoH(eepauMy, oHU caMM ee M oxpaHaT. O6opoHa koHbenepaunu (eciu
3TO €llle H BOEHHBIM COI03) OCYLIECTBIIAETCA COIO3HOM apMHUeil, HO ITOCHeAHAA
COCTOMT U3 BOMHCKHMX pOpMMPOBaHHIi CyGBEKTOB KOH(eaepaLvM.

Kougenepauuu He obnanaror cyBepeHHTeTOM. Y OpraHos koHdeaepa-
MM €CTh ONTHOMOYHA B ONPEAENEHHBIX clepax, HO OHH HACTOJLKO OTPaHM-
YEHbI, YTO HU O XaKOA CYBEPEHHOCTH He MOXET ObITh H peyH.

B koHdenepauiax HET KOHCTHTYLIMH M 3aKOHOJATENLCTBA: ECTh TONBKO
IOTOBOP O CO3aHMH KoHdeaepalH, TOANHCAHHLIA PEACTABUTENAMH BCEX
cyobexToB kondenepauun. Opranam kondeaepaLmu HpPENOCTaBIAETCA TIpa-
BO M3JIaHHUsl HOPMATHBHLIX JOKYMEHTOB, HO OHM HOCAT PEKOMEHIATENbLHBIH - .
XapaKTep WNM K€ A BCTYIUIEHUS B IOPUAMYECKYIO CHITY HOIDKHBI GBITH
ONOGpEHBI BBICIIMMH OpraHamu cyGbekToB KOH(penepaLHHu.

KondencpatiBHbie Hanorn He ycTaHaBNMBAIOTCA, KaK MpAaBIIO, HET U
obmeii koHdeaepaTHBHOIM cOBCTBEHHOCTH. DHHAHCOBbIE cpencTea, Heobxo-
AHMBIC JUIA PEIEHHA CTOAILMX nepel KoHpeaepanyeit 3aqad, 06be IMHMIOTCA
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Ho cornameHHo cybnexToB koHpenepauun. OpraHsl kKOH(penepalunu Haxo-
JATCA Ha TEPPUTOPMHU OAHOTO M3 CYOBEKTOB KOH(enepalnu, KOTophlii obec-
TIEYHBAET UX paboTy, NMPeOCTaBIAET HEOOXOANMYIO COBCTREHHOCTD.

Cy6nexTsl KOH(eaepalHy HMEIOT NPAaBO CELIECCHH, T. €. MPaBo cBO6O-
HOro BbIXOJa M3 KOH(eaepalMH. A BBIXOA U3 COCTaBa (eAEPaTUBHOTO TOCY-
JlapcTha pacCMaTpUBaeTCA KaK MNOAPBIB €ro LIENIOCTHOCTH, 9TO ObLIO MoKala-
HO BBILIIE.

Ecnu Me! 06paTiMCs K ICTOPHH, TO 3aMETHM, 4TO KoHdexepauuu Apisi-
I0TCA He OYeHb YCTOWYHBBIMHK oOpaszoBaHMMK. Kax ¥ rocynapcrsa, xoHpene-
PALHK CO3NAIOTCH LIS YNPABIECHUA AelaMM OOIIeCTBa, ONHAKO CIMILKOM OT-
paHWYeHHBIE MOTHOMOYMS KOH(EJEpaTHBHBIX OPIaHOB LENAIOT 3TO YIpasiie-
HHEe BECbMa 3aTPYJHUTENLHBIM, 2 B HEKOTOPBIX CIIy4asX M HEBO3IMOXHBIM.
MNostoMy kondemepauMy SBITHOTCA BPEeMEHHBIM COFO30M, KOTOPBI MOXeT
9BOJIOLIHOHMPOBATL B OBYX HANpaBJICHUAX. Ecnu Bo3HMKaeT noTpeGHOCTH B
6onee 3¢ dexTHBHOI OpraHM3alMK YNpaBleH s, KoHdeaepaLus NpH Heobxo-
OUMocTH nepepactaet B (enepamno (CLUA, llseduapus). Kondenepaums
MOXET IPeKpaTHTh CBOE CYILECTBOBaHME, €CJIM 3a/1ayH, ITOCTABJICHHEIE 3THM
COI030M, OKA3ATHCh BHITMOJIHEHHBIMH, WIIH XK€ B CTy4ae BOSHUKHOBEHHS CEph-
€3HBIX IPOTHBOPEY I CpelH CyOLeKTOB KoH(peIepaliuu.

CoapyXecTBO — 3TO OpP2AHU3AUUOHHOE O00beduHenue 20cydapems,
XAPaKMeEPU3yemMplX Hanuuuem o0uix NpUINAKOE, onpedenentoil cmene-
HbI0 00HOpOOHOCmu. OO6BeIMHAIOIME HX NIPU3HAKH KacaroTCA S3KOHOMHMKH,
. TIpaBa, A3bIKa, KYJILTYDPEI, PeIUrHy. UneHbl coapy*ecTBa — 3T0 HOTHOCHbIO
HE3aEuUCUMble CY6EPERNHbIE 20CYOaPCMEa, CYGBEKMbL MeENHCOYHAPOOHbIX
omnowieHuiL.

Co06111eCTBO TOCYAAPCTB — 30 nepexodnan opma K 2ocyoapcm-
8€HHOI opzanu3zauuu obujecmea. B ocHope coolluecTBa, XaK NPaBHIO, e-
AT MEXTOCYJAPCTBEHHBIA QOrOBOp, KOTOPHIA B GONBINHHCTBE CIIY4aeB
YCHIIMBAET MHTErPALHOHHEIE CBA3N TOCYIaPCTB, BXOMAMX B COODLIECTBO, H
IBOJTOIMOHUPYET B CTOPOHY kOH(e1epaTHBHOIO 00be IMHEHHA.

Kax otmeuaeT FO.A. TuxoMupoB, BO BTOpO# NOJIOBHHE BAUIATOrO CTO-
JIETHA 3aMETHO PasHooGpasHee cTany GOPMBI MEXTOCYAPCTBEHHBIX 00be M-
HeHMit. MOXHO yKa3aTh Ha CeMyloliHe OCHOBHBIE BHIBL 1) COApYxeCTBO
Hawui (THra BpuTanscKoro compysxecTra); 2) coobuiecTra xoH(eIepaTHBHOTO
THN2 (IBYX — ¥ ECTHCTOPOHHHE 06BenMHeHMA Pocchy ¢ Ipyr¥Mu rocynap-
CTBaMM); 3) COAPYKECTBO HE3ABUCHMBIX IOCYAapCTB (CHI' v Esponeii-
ckuit Colo3 ¢ KoH(eIepaTHBHBIME EMEHTaMK), 4) koHGenepalkH (s npo-
mutom — CUIA, [Iseiapus, CeHerambus); 5) yHUBepCaIhHBIE o6beaMHEHHS
rocymapcts (tuna OOH); 6) MHCTHTYLMOHANIBHBIC MEXTOCYAapCTBCHHBIE
obbenuHenis (TMna Mexmapnamentckoro Corosa); 7) GyHKIMOHANBHO Le-
nesse 06beanHeHNa rocynapers (timna Cosera Epporbi, MOT, IOHECKO);
-8) enepanuu — TEPPUTOPHMATbHBIE, HALMOHATHHO-TEPPHTOPUATILHBIE,
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aTHIueckue'. OTa Knaccudykauua gateko He GeccriopHa, 0OJHAKO OHa Ha-
TSRO JeMOHCTPHMPYET CIOXKHOCTh MpobneMbl 06beIHHEHNH rOCY1apCTB,
KOTOpas He HCUEPMEIBAETCA M3YYEHHEM OCHOBHBIX XapaKTEepHCTHK KOHe-
Iepalmif.

HccenenoBanne yuacTHs YHUTApPHBIX M (edepaTHBHBIX rOCYAapCTB B
PasNYHOTO POJa COK03ax MpHOGpeTaeT B COBPEMEHHRIX YCToBUSX Ans Poc-
cvu v Pecriybnuku Benapycs ocobyto akTyamsHocth. MHTepecen aHanus
MHTETPALMOHHBIX MPOLECCOB, HAGFONAEMBIX KaK B OTHOILEHHMAX MEXITY
ITHMH JBYMSA IOCYIapcTBaMy, Tak U B pamkax Coapyxkectsa HezaBrcHMBIX
l"ocy;(apcraz.

Bonpocs! nonuTHKO-TeppUTOPHATBEHOTO YCTpOlicTBa rocyapcTsa (om-
peneneHre ONTUMATBLHOTO pa3Mepa TEPPUTOPHH TI'OCynapcTBa, TeOpeTHde-
ckde mpoGueMs! delepanu3Ma M oOLeIUHEHHH rocynapcTB) paccMaTpuBa-
JIICh M B UCTOPUH TTOTTUTHYECKOH M MPaBOBO# MBICIH .

§ 4. Iloturuyecknii pexum

IloanTHYecKHH PEXKUM — DTO COGOKYNMHOCMb NPUEMOE U MeEmooos,
npU ROMOUYU KOMOPbIX OCYULECIBNAACMCA Z0CYOAPCMBEHHAA AACMb.

B pasnydHBIX Y4eOHBIX U HAYYHBIX M3IRHUAX 3TOT DJIEMEHT (JOPMBI
rocyJapcTBa MOXET MMEHOBAaThCA IO-Pa3HOMY: M FOCYJapCTBEHHBIM, W ro-
CYAapCTBEHHO-TIONMTHYECKMM, M IOJMTHKO-TIPABOBBIM PEXHMOM, OJXHAKO
BCE 3TH KaTErOpHH XapaKTEPU3YIOT OTHO U TO Xe sIBJIEHHE.

B ka%10M KOHKPETHOM rOCYNapCTBe CKIIAIBIBAETCA CBOI IMOIHTHYE-
CKWI PeXHUM, MMEIOTCI CBOW OCOOEHHOCTH OCYLIECTBICHMA rOCYHAapCTBEH-
HO# BacTH. Bee e no onpeeneHHLIM OGIMUM MPH3HAKAM MOTHTHYECKHE
PEXHMMbI MOXXHO Da3fIeSIUTh Ha OBe OOJIBILNE IPYNObLl — A6MOpUMApHEIE N
demMoKpamuyecKue pexuMbl.

[TpuHATO cunTaTh, YTO B GONEE IIMPOKOM CMBICIE M3y4aeMas KaTero-
PHsl XapAKTEPU3YeT HE CTONBKO AEATEIBHOCTb IOCYAAPCTBA, CKOJILKO aTMO-
cdepy Beeil NOMUTHYECKOH XKH3HU, FTOCTIOACTBO B HEX WM KECTKHX, ABTOPHU- -
TAPHBIX, WIK XK€ IEMOKPaTHYECKUX METOIOB BIaCTBOBAHHA.

OcHOBHbIE XapaKTEPHCTHKH ABTOPUTAPHOTO MOJHUTHYECKOrO PeXH-
Ma BBITIAJAT CJIEMYIOLHM 06pa3zoM:

"Cwm.: Tuxomupoe FO. A. Tocynaperso Ha py6exe cronetwit /Tocynapctso u npaso. 1997.

Ne2.C.24-32, '

? Cm. o630p, creumansHo TIUTEPATYPSI 10 TEME, a TAIOKE YUPEAUTENbHBIE U HHbiE JOKY-

mentsr CHIC, Horosop 06 o6pasopanun Coobiecrsa Benapycu u Poccun ot 2 anpena

1996 r., lorosop o Corose Benapycu v Poccuu ot 2 anpens 1997 r., Horosop o6 Vcrase

%);(;:ia Benapycn u Poccuu, Jlororop o co3anun Cow3HOro rocynapctaea ot 8 Hosbps
r.

YCm.; Teopus rocynapcrsa u npasa. Xpecromarua. B2 1. T. 1. C. 478-517.
169



® OTCYTCTBUE, OTPaHMYEHME, CBEACHHE K MHHHUMYMY WIH JIMKBHAALMA
Kkakux 6bl TO HY 6BITO Npas U cBOGOA rpaXIaH,;

® OTCYTCTBME, OTPaHHYCHHE INEATENILHOCTH WM JIMKBHIALMA MpeacTa-
BUTEJIbHBIX OPTaHOB rOCyNapCTBa;

¢ OTCYTCTBHE KOHTDOJIA CO CTOPOHBI HAceJIeHHA 33 OCYLUECTBICHHEH
BIacTH, GOPMHpPOBAHHUE €€ HHCTUTYTOB Y€PE3 3aKPhIThie KAHATBL;

* COCPEOTOYEHUE BCEH MONHOTHI BNACTH B PYKAaX OJIHOTO 4elloBeka
(MOHapxa, MKTaTopa), HECKOJMBKMX JIHL] WIH OIHOTO OpraHa;

® XKECTKHE KOMaHAHO-aAMHHUCTPATHBHBIE, 3 HHOIAA U TEpPOPUCTHYE-
CKHE METOIbI OCYINECTBIIEHHA rOCYNapCTBEHHON BJIACTH, [POM3BOJ, HaCH-
JIHE, aKUEHT Ha KapaTellbHble MEPhI Y MPUHYKACHHE,

¢ OTCYTCTBHE, OTPAaHUYEHHE [EATENLHOCTH HWIH JIHKBHAALMA Mporpec-
CUBHBIX (KaK IPaBHJIO, OTMO3MIMOHHEIX) OIMTHYECKHX [IapTHH K 06ImecT-
BEHHBIX 00be IMHEHMI;

© MONMUTHYECKHI MOHH3M — IOCIOACTBO OJHOM MAEONOrHH (PEeTMTHO3-
HOW IJTH MICEBAOHAYYHOH), BO3BeAEHHOM B PaHI roCY JapCTBEHHOH;

¢ OTCYTCTBHE IIH OTpaHH4eHHe chepbl rpaxaaHckoro obuiectsa, cde-
PBI CBOGONHOTO BBIPKEHHA HHTEPECOB;

¢ KaK NMpaBwWio, FOCHOACTBO OOHOH (OPMBI COOCTBEHHOCTH.

‘B Teopuu rocynapcTsa ¢ [paba HepeAKO BBIAEIUOT H aHATH3UPYIOT KOH-
KpETHBIE HCTOPMYECKHE Pa3HOBHIHOCTH aBTODHTAPHOIO IOJMTUYECKOTO pe-
AMMa (AECTIOTMYECKII, TUPAHUYECKUIi, TOTAMMTAapHEIA, (AIINCTCKUi H T. A.).
Tak, momanumapnoe zocyoapcmeo — 310 BCeOXBaThIBAIOLIAsA, BCEKOHTPOIM-
pYIomas, BCellpOHUKAIONIas BJacTb, KOTOPas CTPEMHTCA K IIOJIHOMY KOHTPO-
JIO Hai BceMH c¢epaMH »XUMBHU 00LIecTBa (3KOHOMMYECKOM, MOIHTHIECKOH,
IyXOBHOI), KOTOpas MOINOLIAET rpaXdaHckoe 06mecTBo. ToTanuTapHsM SpKo
npoABI ceba B XX B. OH XapakTepusyeTcs HATMYMEM OIHON OGMIUMAIBHOM
MJEOJIOTHH, OIOHOM IpaBsIliel NapTHH, KpaWHMM LEHTpalM3MOM B YTIpaBjie-
HUH, YCWIEHUEM ODPTaHOB HCIIOJIHUTENBHOM BIACTH M NpeX/e BCEro — Kapa-
TENLHEIX OpraHOB, IPUMEHEHHEM HE3AKOHHBIX HACHILCTBEHHBIX METONOB MO
OTHOLIEHHIO K HaCeJICHHUIO.

OCHOBHBIE XapaKTePHCTHKU [E€MOKPAaTHYECKOro MOJIHTHYECKOIo pe-
JKHMA:

o HaTMYHe TrapaHTHPOBAHHLIX ITPaB U CBOO0) rPAKIEH,

® HOpMaibHOE (DYHKUMOHMPOBAHWE IPEICTABMTENLHBIX YUPeXIEHHUI,
HapoJ — eIVHCTBEHHLIH HCTOYHMK rOCYapCTBEHHOM BJIaCTH, BO Beex chepax
06LIeCTBEHHO KW3HH JOMUHHPYET 32KOH;

e BLIGOPHOCTE M CMEHAEMOCTh LEHTPAIBHBIX M MECTHBIX OPIaHOB rocy-
JIAPCTBEHHOM BJIACTH, X [IOZOTIETHOCTH H3OHMPATEILIM, [IaCHOCTh M KOHTPOITh
HaCEJICHMA 33 TPUHATHEM IOJMTHYECKHX PEIeHHt,

‘e pa3fesieHue BIacTel; BCel IONHOTON BJACTH B rOCYAapCTBE HE obna-
JIaeT HU OJVIH OpraH;
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e OrpaH{YCHHe TOCYJAPCTBEHHOTO HACHIMA IPeHMYINECTBEHHO Cie-
POl OTKJIOHMOUIErocss MOBEACHMA IpaxlaH, HeATeNbHOCTE NPaBOOXpaHHU-
TeNBHBIX OPraHOB OCHOBAHA, IIPEX/IE BCEro, Ha CTPOro# 3aKOHHOCTH;

o MOJUTHYIESCKHMH TUTOPAIN3M, CBOGOOHAs JEATeNbHOCTh OMMO3NUKOH-
HBIX MOJUTHYECKMX MapTHH, pa3HOOOpasHIX O6LIECTBEHHBIX 00BEeIMHEHUH
Y HerocyIapCTBeHHBIX HEKOMMEPYECKHX OpraHv3aLuit;

o MOJUTHYECKUI TUFOPANIM — CBOGOIHOE BEIpaXKEHHE MHTEPECOB BCEX
COLMANBHBIX IPYNN OOLIECTBA (a €ro MOKa3aTeNld — AEATENIbHOCTh padTHy-
HBIX MOJIUTHYECKYX MapTHH ¥ 00ILECTBEHHBIX OpraHU3aLMii);

e HaIMYHE M Pa3BUTUE HHCTHTYTOB IPAXKIAHCKOro OOILECTBE;

e JTOMHHHDYIOT METOLbI YOE)KIEHUA, COTACOBaHUA, KOMIPOMHICCA.

B paMkax HeMOKpaTH4eCKOro NOMUTHYECKOTO peXXHMa BBIACIAIOT Jili-
Gepanbubiii WIN NUbepanbHO-0eMoKpamudeckui, kKoTopbifi 6bL1 XapakTe-
PeH g 3anaaHeix rocynapcrs B XIX B., a B HacTosUEE BPEMA CYMIECTBYET
BO MHOTMX Pa3BHBalOIUXCA CTpaHaX. IIpM TakoM pexxmMe IPOBO3IJIAILECHDI
TpaBa H CBOGOMBI IPaKJaH, OJHAKO OHH NPAaKTHYECKM HE rapaHTHMPOBAHBI
BCJIEACTBHE HEJOCTATOYHOTO 3KOHOMHYECKOTO DAa3BHTHi M HU3KOTO KYJIb-
TYPHOTO YPOBHA GONBIIMHCTBA HACEIEHUA.

MuoruMu uccnegopaTeNAMH OTMETIAETCA CRA3G IONUTHIECKOTO PEXHU-
Ma ¢ SKOHOMHYECKO# chepoit xu3HK obmecTra. B cnabopa3BUTHIX B 3KOHO-
MHYECKOM OTHOUICHMM OCYJapCTBaX HEBO3MOXHO NOCTIDKCHHE PeabHOMN
JEMOKPATHH — UM TIOYTH BCET/Ia COOTBETCTBYET T4 WM HHAA Pa3HOBUAHOCTE
aBTOPHUTapHOro NONHTH4EcKOro pexwnmMa. M HaoGopor, BHICOKHMHM ypoBeHHb
3KOHOMMYECKOIr0 Pa3sBUTHA ABJIAECTCA NPEANOCHUIKON NPOBEHEHMS B XKH3HL
IeMOKPAaTHIECKHX IPUHLINIOB IOCy JapCTBEHHOCTH.

ABTOpHTapHBI€ MOJNTHYECKNE PEKHUMBI CYIIECTBOBANH B TPAAMIHOH-
HBIX rocyfapcTsax. Ilepexon kK AEMOKPaTHYECKHM MOIMTHYECKMM peXxuMam
Haqancs B Nepnon GypyasHBIX peBOMIOLMH, B 3T0XY CTAHOBJIEHUA COBpe-
MEHHO TOCYIapCTBEHHOCTH U MPOAOIIKAETCH IO HACTOSALIErO BPEMEHH.

Mex 1ty KpaitHUMK Pa3HOBMIHOCTAMM MOJMTHYECKHX PEXKUMOB — aBTO-
PHTApHBIM ¥ JEMOKDAaTHYECKUM — CYLIECTBYET OTPOMHOE KOJIMYECTRO MEpe-
XONHEIX (YOPM, TATOTEIOIMX MO0 K ABTOPHTAPIIMY, MO0 K IEMOKPATHH.
OHy cxnafipBaoTCsA B 061IECTBAX, OCYIECTEMONIMX PEBOMIOLAOHHEIE WK
3BOMMOLMOHHbIE MPe0OPa3OBaHUs B TOM HWIH MHOM HalpapJieHHH.

Kak npencrasnsercs, B 1opunuueckolt Hayke, H TeM Gojee B 06mIeCT-
BEHHOM MNPAaBOCO3HAHMH MOKA He BRIPAGOTAHO ANEKBATHBIX TOOXOHOB K
OLEHKE Pas/IMYHBIX MOJHTHYECKHX pekuMoB. OOmenpu3HaHHo, 910 U ¢op-
Ma TIpaB/ierud, M GopMa rocy JapCTBEHHOTO YCTPOWCTBA B KAXIOM TOCY/Iap-
CTBE CKNANBIBAIOTCA MCTOPHYECKH M HET 33paHee «XOPOLINX» M «TUIOXHX»
rocyfaperseHHbIX ¢opM. Kak Moka3elBaeT pasBHTHE rOCYNapCTBEHHOCTH, B
ONPE/ICNIEHHBIX YCNOBHAX MOXKET GbITh BIONHE MPOTPECCHBHOM M, CKaxeM,
abcomoTHas MOHapxus. UTo e KacaeTcs MOoMUTHIECKOro pexiMa, To 31ech
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TMIPHHATO TOBOPUTL O AEMOKPATHH Kak O 611are u 06 aBTOpHTapHIMe, Kak 0
XyAlued pasHOBUIHOCTH NOJHTHYECKOTO PEXUMA, KOTOPYIO HEOBXOMMMO 110
BO3MOXHOCTH CKODEHIUIMMM TEMIIAMH J€MOKPATH3UpOBaTh. JTO Jaleko He
Tak. MOXHO YTBEpXAaTh, 4TO KaXIOMY OGLUECTBY, Kau/OH KOHKDETHOM
rOCYHApPCTBEHHOCTH [PHCYLIM CBOA Pa3HOBMAHOCTL W CBOU OCOBEHHOCTH
NOJIMTHYECKOr0 pexkiMa. CliemyeT W B HayyHOM IUlaHe 6Gonee afekBaTHO
TNOJIONTH K XapaKTePUCTUKE H JEMOKDATHH, aBTOPUTApH3IMa, MCC/Ied0BaTh U
HX JOCTOMHCTBA, U MX HeAocTaTky. OONIEUIBECTHDI [ONOKHTEILHBIE CTOPO-
HBI IEMOKPATHY M OTPHLIATENIbHbIE CTOPOHEI ABTOPHTAPHOTO NOMTHTUYECKOTO
pexuma. OCTaHOBMMCSA Ha MX IPOTUBOINO/IOKHEIX XapaKkTePUCTHKAX.

Mmuorue ¢dmiocodb! H FOPHCTHI ¢ APEBHEHIIMX BpeMEH M 10 HalIMX
JHeH yka3slBaiM Ha CyLUECTBEHHbIE HENOCTATKM AeMokpatku. [LnaToHn cuu-
Tajl JAeMoKpaTHYeCkoe TocCyJapCTBO ITANEKO He caMbiM JTy4liuM, ¥ Gonee
TOTO, — HEIONITOBEYHBIM H CO BDEMEHEM BEIPOMCIAIOLIHMCS B THPAHHIO.

B 1eMoxpaTH4ecKkoM rocyIapcTBE TOJIBKO M CIIBILHLIL, Kak cBoboga
npeKpacHa M YTO JIMIIb B TAKOM [OCYHApCTBE CTOHT XHTb TOMY, KTO CBOGO-
IieH 10 cBoeli mpHpoje. Tak BOT, Takoe HEHACEITHOE CTPEMIICHHE K OMHOMY H
npeHebpexeHue K OCTAJILHOMY MCKaXa€eT 3TOT CTPOH M OATOTOBIAET Hy Xy
B THpaHmu. Koria BO rnaBe rocynapcTea, Ii€ JeMOKPaTHYECKHil CTPOH M
#aKa cBoOOIBI, JOBEJETCA BCTAaTh JPHBIM BHHOYEPIHAM, FOCYAAPCTBO 3TO
CBEpX AOJDKHOIO OIBAHAETCA CBoOomoit B HepaibamneHHOM BHIe. Pasee B
TaKOM rocyAapcrse cBo60/a He pacCpOCTPaHHTCA HeU30eXHO Ha Bee? Oten
MpHBBIKAET YNOA0o6JATECA pebeHKY M CTPaLIMTRCA CBOMX CBIHOBEH, a ChIH —
BEeCTH cebs HanogobMe OTLA; TaM HE CTaHYT HOYMTATh M OOAThCA POAMTENCH
(Bce nox mpenorom cBo6onsl!). IIpu TakoM mopske Bellelt yauTenb 60MT-
€At LIKOJbHUKOB ¥ 3aMCKMBaeT Nepel, HUMH, a MIKOJLHUKH HM BO YTO HE CTa-
BAT CBOUX y4YMTeNel ¥ HacTaBHHKOB. BooOllle, MOTOAble HAYUHAIOT MOKpa-
*kaTh B3POCIIBIM M COCTA3ATHCA C HMMH B PacCyXJISHMAX U B Jieax, a cTap-
e, MpUCTIOCo6AACH K MOJIOABIM M MOAPAXKast MM, TO H AEJIO OCTpAT U Oa-
JIarypAT, 4TOOBI He Ka3aThCA HETIPMATHBIMYU H BIACTHBIMH.

Ecau cobpaTh Bce 3TO BMECTE, CaMbIM [NIaBHBIM OyZAeT TO, 4TO Aylla
rpakaaH genaercs kpafiHe YyBCTBHTEINBHOM, JaXe 10 MeoYaM: BCE MPHHY-
IUTENHHOE BbI3bIBAaCT Y HUX BOIMYMIEHHE KaK HEYTO HENOIyCTHMOE. A KOH-
YaT OHM TEM, YTO NEPECTaHYT CUMTATHCA JaXe ¢ 3aKOHaMH — NMCAHBIMH WK
HEMWCAHBIMH, — YTOOB! YXKe, BOOOLIE, HM Y KOrO M HM B 4eM He OBLIO Haj
HMMM BiacTd. MIMEHHQ M3 3Toro MpaBIeHHU, Takoro MPEKPacHOro M Mo-
FOHOILECKH JeP3KOro, U BRIDACTAET THPAHMA .

He egunox b1 ofpaianock BHIMaHHE Ha TO, YTO MU JEMOKPATHYECKOM
pexume He obecnevdBaeTcsi BBUIBWKEHME JIYYHMIMX HA IOCYIapCTBEHHbIE
IOJDKHOCTH, AeMOKpaTrudeckie NpoLiAyphl NPMHATHA peLieHHH rPOMO3AKH,

! namon. Tocynapctso //Cobp. cou. B4 1. M, 1994. T. 3. C. 350-352.
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IOPOTOCTOALUM W, B KOHEYHOM cHeTe, Hed(p(eKTUBHEL, — ¥ B HTOTE OTCYTCTBY-
eT KOMIIETEHTHOE M KayeCTBEHHOEe PYKOBOJCTBO OOLIECTBOM CO CTOPOHBI IO~
cynapcrsa'.

B XX B. Gonbllle COBOPAT O Hey4acTWH u3bGupateneil B BeIOOpax (ab-
CeHTeu3Me), O HEeJOBEpHH K MOJUTHKAM, O TOM, YTO PEallbHO BIIAaCTh BCe
PaBHO HAaXOAMTCH y NPaBALIEH MHUTHI, KOTOpas MpUcocobmIack K JEMOKpa-
THYECKUM TpeOOBAHMAM (CUMTas MX CBOETO pOJa «IPaBHIIAMM UIPBL», KOTO-
pble He0OX0AMMO COOMOaTh) U MMEET, HalIpUMEP, BO3MOXKHOCTS OKa3bIBaTh
pellatoniee BIMAHUE HA UCXOA BbIGOPOB, pehepeHayMOB, MaHHUITYIMPYs 06-
LIECTBEHHBIM MHEHHEM IPH TIOMOLIU CPESICTB MACCOBOM HHbOpMALHK .

ATnoJIorus aBTOPHTApH3MAa B YCJOBHMAX COBPEMEHHOM MOIHTHUECKOH
cutyauuu B Poccuiickoit @enepanun u B Pecrybnmke Benapycs upesata
OOBMHEHWAMH B OINpPENETICHHBIX MOJIMTHYECKUX NPUCTPACTUAX, OLHAKO Ha-
y4Has 00BEKTHBHOCTH TpeOyeT 34ech X0TA 6bl KpaTKux MoscHeHUit. [eno B
TOM, 4YTO B CTPaHax co cjjabo pasBUTOH JKOHOMMKOW, B YCJOBUSX HecCTa-
OUIBEHON MONUTHYECKOH CHUTYalMM TaK Ha3bIBaeMble «MSTKHE» aBTOpPHUTAp-
Hbl€ PEXXHMbI (KOTa rpa¥JaHe OrpaHHYUBAlOTCA B MOJHMTHYECKMX IpaBax,
KaK NpaBWio, He IOMyCKaeTCs JEATENbHOCTb IMOJNIMTHYECKOH OIMO3HLIMH,
OIHAKO roCYIapCTBO BO3JAEPXKHMBAETCA OT IPUMEHEHHUs KpaHero Hacwius,
TEPPOPHUCTHYECKUX METOAOB [0 OTHOMIEHHMIO K HACENEHHIO) IIOKa3aliyu CBOIO
UEHHOCTD M JKHU3HECMTOCOOHOCTS.

B ycrnopusx ompesesieHHOro OrpaHMMeHMs IeMOKPATHYECKHX cBOGOX
3¢ pexTHBHEE OCYNIECTBIACTCA FOCY AAPCTBEHHOE YIIpaBlieHHe, GBICTpee pas-
BHBACTCA SKOHOMUYECKas U coumanbHas cepa obmectsa. [TonobHas curya-
1A Ha6Jmoaanack Ha MPOTHKEHHU AeCATHIETHI BTOPOit nomoBuHs! XX B. BO
MHorux rocynapcrsax Jlatusckoit AMepukyu. BopoueMm, B 90-¢ IT. 3aMeTHa
TEHACHLMA K JEMOKDATU3AUMHK CYINECTBYIOLINX TaM [OJMTUYECKUX PEXHU-
MoB. Jlnist 6osiee MOAPOGHOrO 3HAKOMCTBA C MOJNIMTHYECKOH OGCTAHOBKOM B
NATHHOAMEPHKAHCKUX CTPaHaX MOXHO OOpaTHThCA K ITyOJIHMKALMAM B Xyp-
Hane «JIaTHHCKan AMepMKa» 32 HECKOMBKO TIOCHEMHMUX JIET .

OnHako TONBKO NIULIL HA OCHOBE M3IIOKEHHOTO MaTEpHaNa He CleayeT
AeNaTh CKOpONANMTENBLHEIX BBIBOROB. CILIA, MHOrMe 3amagHoeBponelickue
rocynapctsa MpENCTAaBIAIOT COGOH BMO/MHE MPOLBETAIOLIME NEMOKPATHH;
ABTOPUTAPU3M, CTPALIHBIA B CBOMX KpalHMX MpOSBIEHUAX, OTHIONb HE CHM-
matiqeH B B «MArkux» Qopmax. [TocraBneHHsle npobiembl, 6e3ycIoBHO,
HYX/Ia10Tcs B §ON€e THATETIBHOM HAYYHOM UCCIEA0BAHHH.

Xorenock 6bI 0GPaTHTE 0cOGOE BHUMaHUE Ha OJHY M3 NEPBbIX MOHO-
rpaduit rioctcoBetckoro nepuoa A.M. KoBnepa, crieudansHo NOCBAIIEHHbIX -

; Cwm., nanpumep: Yuvepun 5.H. O HapoaHoM npeacrasutenserae. M., 1866. 533 c.

Cwm., vanpumep: Ufymnemep H. Karmramsm, coupramiam 1 nemoxpatvs. M., 1995; Tuxomu-
pos 10.4. Tocynapctso Ha py6exe croneruit /T OCyRapcTBO M nipaso. 1997. Ne 2. C. 29.

Cm. raoke: JlamhHckas AMepHKa: ieMOKpaTis 1 BRacT M., 1991.
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rrpoGneme COOTHONIEHUS JBYX KpafHUX Pa3HOBMIHOCTEH MONUTHYECKOTO pe-
Kima', ABTOp rOBOPHT O TOM, YTO HCTOPHHYECKHUI CIIOp MEKIY TOTATUTAPH3-
MOM M IeMOkpaTme# eiie He 3aBepmeH. [TpoMcxomsiiie ceifyac B cTpaHax
LentpamsHo#t 1 BocrouHoit EBpommst, crpasax CHI', Kurae, MoHromuu,
BreTHame IMpoLiecChl BHOBbL M BHOBb BO3BPAIIAIOT K NPOBIEME XECTKON alb-
TEPHATHBBI: IKOHOMUYECKHH POCT WiIy AEMOKpAT

§ 5. O6mine npoGieMb1 NOHHMAHUA KATETOPHH «opMa IecyIapcTRa)

B yue6Hoit nuTepaType no TeopuM rocyapcTsa M IpaBa YTBEpAMIACH
PaccMOTPEHHas Bbllie TpHaja, KOTOpas COCTARIAET colepkaHHe (OPMBbI
rocynapcrea: ¢opma npabieHHs, (GoOpMa TOCYIapCTBEHHOTO YCTPOMCTBa,
TIONTUTHYECKHUT peskuM.

B HayuHBIX HCTOYHMKaxX BBICKA3aHBI CaMble Pa3NIMYHEIE CYXICHHS,
NOATBEPAAAIONIME HIH MOANGHIMPYIOUINE «KITACCHYECKOe» MOHUMAHHE
thopMBI rocynapcTBa WM ke BOOOILE OTBEPralOIIHe UEHHOCTh JaHHOH Teo-
peTHaecKoil KOHCTPYKLIAH.

OrtzensHble aBTOpBI, PacCMaTpHBasA COIEPXaHHe (OPMBlI MOCYAapCTBa,
OCTaHAR/TMBAIOTCA TOMBKO Ha (popMe IpaBJIEHMs, NIOCKOJIBKY CYUTAIOT, YTO 3TO
OCHOBHOH (OpMa/BHBINA MPH3HAK, XapaKTep3YIOLUil TOCYIapCTBEHHOCTS.
JpyrHe — orpaHMMMBAaIOTCA HMccleNoBaHUeM NpobyieM (opMBI NpaBleHUs H
(OpMEI rocyIapCTBEHHOTrO YCTpodcTEa. Bricka3aHo U npeiokeHne, He NOJTy-
YMBINEE, BIPOYEM, MOMIEPIKKH, - JOOABUTL K TPEM JJIEMEHTaM (OPMEI [OCY-
IapcTBa M 9€TBEPTHIN — NOJMTHYECKYIO IMHAMHUKY, OTPAKAIOLIYIO M3MEHEHUA
B (opMe npasnieHus, GopMe rocyIapcTBEHHOTO YCTPOHCTBA U NMOJHMTHYECKOM
pexume. Bee ke Hanbonee pacnpoCTpaHeHHOM B HacToALIEE BpeMsA B TeOpe-
THYECKOH NpaBOBOM JIUTEpaType ARMAETCA TOYKAa 3PEHMA, COTIIACHO KOTOPOHR
BBIZEIITOTCA TPH «IUIACCHYECKHX)» TeMeHTa ¢opMsl rocyaapcrsa. ['opopurcs
0 TOM, 4TO HX HEJb3f M3y4aTh H30IMPOBAHHO APYr OT JApYTa, YTO BCE OHHM —
TP B3aMMOCBA3aHHBIX aCTEKTa €ANHON XapaKTEPHCTHKH MoCy 1apCTha.

Heckonbko BBINAgaeT W3 KOMIUIEKCHOIO MOHATHA «(opMa rocynapct-
Ba» TAKOM e€e 3NIEMEHT, KaK MONMTHYecKHil pexuM. Ecim ¥ ¢opMa mpasiie-
HUf, ¥ OpMa rocyNapcTBEHHONO YCTPOHCTBa — 3TO COGCTBEHHO (PopMab-
Hble XapaKTEPUCTUKH I'oCy JapCTBEHHOCTH, TO OTHOCHTENIBHO MOJIUTHIECKOTO
PEXUMa BO3HUKAIOT COMHEHHA, [TOCKOJLKY IIPH €ro OIMCaHWH YKa3bIBAOTCH
M coliepiKaTeNbHEIe aclleKThl FoCy.J1apCTBEHHOCTH.

BrickasaHa M 3aCy)KBBaeT BHUIMAHWA TOYKA 3PEHMS, B COOTBETCTBHH C

! Koanep A.H. Kpwanc nemorpatvm? Jlemorparus Ha pybexe XX sera. M., 1997. 102 c.

2 O nocTOMHCTBAX M HEJOCTATKAX JEMOKPATHH CM. Taioke: Teopwsi rocyfapcTsa U npasa. Xpe-
cromamis. B 2 1. T. 1. C. 518-595; Canmun A. CoBpeMeHHas AeMOKPATHA: 04€Pia CTAHOBJIEHHA.
H3n. 2-¢, paci. v uenpas.. M., 1997.
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KOTOPO# NOJNMTHYECKUI PEXAM — TO XapaKTEPHCTUKA HE CTOJBKO dopMel,
CKOJIBKO CYIIHOCTH rocynapctsa. MHorzaa ¢opMel IpaBieHms ¥ rocyaapcer-
BEHHOTO YCTPOHCTBA Ha3bIBAIOTCA BHElUHe# ¢opMO¥ rocyapCTea, a NnojH-
THYecKHit pexxHM — BHyTpeHHe#. [Ipy paccMOTpEHHH rocynapcTsa B CTAaTH-
YEeCKOM (OpraHW3alOHHOM} U ANHAMHYECKOM (byHKLIOHANLHOM) aCTIEKTax
B TepBOM CJyyae B KauecTBe (opMbl TOCYHapcTBA 6ymyT BbICTyIIaTh GOpMa,
mpaBrnenus | (opMa roCyIApCTREHHOTO YCTPOHACTBA, @ BO BTOPOM — TIOJTHTH e~
cxuit pewcuM. [TonmUTHYECKHH peXkuM IPU3HAETCA MHOTZA BEAYIIUM 3/IEMEHTOM
B (hopMe roCyNapCTBa, TAK KaK OH HMEET pelualolee BIHIHVE Ha JBe IPYTHE €€
CTOPOHBI, ABJAETCS [yl HuX o6lued NoOMMTHYecKod NpeanochLikolt. Jlobsie
MBMEHEHHs B METOJIAX OCYINECTBJICHHMA TOCyAapCTBEHHOM BIIACTH — B CTOPOHY
[IEMOKDATHM WIH Ha060pOT — HEM3GEKHO OTPOKAIOTCA Ha QopMe MpaBIeHHS X
(x0T 1 B MeHpIeH cTenerH) Ha GopMe roCy1apCTBEHHOTO yctpofictea'.

B 90-e rT. XX B. HOBble MOIXOABI K npobiieme GopMEI rocyiJapcrsa
TNpe/IaraioT, IpeXie BCero, KOHCTHTYIMOHATMCTEL B omuoM m3 y4ueGHMKOB
IO KOHCTUTYLUMOHHOMY TpaBy 3apyOexHBIX c1par’ TpH 3neMeHTa GOpMBI To-
CyapCTBa PaccMaTpUBAIOTCA OTHENBHO IPYT OT Opyra B CaMOCTOATENBHBIX
Temax. Ilpy TakoM BIOJIHE MMeEIOIIEM [PaBO HAa CYHIECTBOBaHME IOAXOJE
00BIMHO YKa3bIBAETCA Ha TO, YTO KOHCTpYKUMA «(opMa rocynapctea» GhLia
BBIpaboTaHa COBETCKOM IOPHINYECKONR HayKOM, pex/e BCero, Ui Toro, YTo-
6Bl KOMIUIEKCHO MpONEMOHCTPUPOBATh NPUHLMIMMATLHBIE PasIM4di MEXTy
COLMATUCTHYECKHM 1 6ypicyasHEIM rocyZapciBoM. B Hacrosluee Bpema u3y-
yenve MpobieM ¢opMbl NpasieHus, GOpMBI TOCYTAPCTBEHHOTO YCTPOMCTRA M
TIOJIMTHYECKOTO peXxuMa B paMkax ()OpMBI rocygapcTsa GONBIIOrO M03HaBa-
TEJILHOTO CMBICTIA HE MMEET. 31eCh OTCYTCTBYET HOBEI YPOBCHb 3HAHMHA, BEOb,
K NMPHMeEpY, HUKAKNX KiacCHpUKauui rocylapcTe HMEHHO B 3aBHCHMOCTH OT
KOMIUIEKCHOTO KPHTEPHA — GOPMBI FOCYXapCTBa — HE IPOBOUTCA.

TpoTvBOMIONOXKHBIH U Taloke BechMa MHTepecHbI momxon Kk mpobneme
conepxuTea B paborax B.E. Yupkuua’.

AHanM3 HOPM OCHOBHbIX 3aKOHOB, KOHBEHLMOHAIBHBIX COTJALUEHWHA,
KOHCTUTYLIMOHHOM M TIOIMTHYECKOH NPAKTHKH CBHAETENILCTBYET O TOM, YTO
KOMIUTEKCHEIH KOHCTHUTYLIMOHHO-TIDaBOBO MHCTHTYT (DOPMBI TOCYNapcTBa
B 0000IICHHOM BH/E COCTOMT M3 CICHYIOLIMX CnaraeMbiX: BO-[IEPBBIX, KOH-
CTHTYUHMOHHbIE IMCAaHbIE, HEMUCAHBIE (KOHBEHIIMOHAEHBIE) HOPMBI H COOTBET-
CTBYIOIL@s [PAaKTHKA, OTHOCALMECS K CTPYKTyPe OCHOBHBIX OpPraHOB rocyaap-
cTB2 (HaMpHMEp, CYLIECTBORAHNUE Y OTCYTCTBHE Iap/iaMeHTa), UX pa3sHOBMI-

' Cm.. Komapos C.A. Obman Teopus rocyapeTsa M npasa. Kype nexapsi. 2-e w3n, nepepa6. u
gon. M., 1995. C. 50.

? CM.: KoHeTuTyLmoRHOe (rocy 1apCTBeHHoe) npaso 3apybexaibix cTpaH. YuebHuk. B4 1. T. I,
2 /0Ots.pen. B.A. Cipauryn. M., 1993-1995.

3 Yrpran B.E. «Onementst cpasruTebHOTO rocynapetsoseacsmay. M., 1994. C.152; «Cpas-
HUTeJILHOE KOHCTUTYLMOHHOE TpaBoy». M., 1996. C.729.
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HOCTAM (Hanp{Mep, MOHapX, €IMHOJMYHBIA MpE3UAEHT, KOJIerHanbHbIi
NpPEe3UACHT) ¥ MX MPaBOBOMY MONOXXEHHEO; BO-BTOPHIX, HOPMBI U OPAKTHKA,
OTHOCAIINECA K OpraHM3aLMy TEPPUTOPUM IOCYJApPCTBA, TO €CTh K MOJHTH-
KO-TEpPPUTOPHATBEHOMY yCTpOMCTRY (YHMTapu3M, denepaiusM, aBTOHOMMA,
«PETHOHATHCTCKOE TOCYAApCTBOY, «ACCOLMMPOBAHHBIE rOCYIapCcTBa») M
aIMMHMCTPaTHBHO-TEPPHTOPUATIEHOMY JEeTeHHIO (BBl aMUHMCTPATHBHO-
TepPUTOPUATILHLIX €IUHUL] K NPABOBOE MOJNIOXKEHHUE TEPPUTOPHANBHBIX KOM-
JIEKTHBOB), B-TPETbUX, HOPMBI H INPaKTHKA, OTHOCALIMECA K MeTOHaM Jes-
TeILHOCTH OPTaHOB [OCYIAPCTBA — KTPAMbIE» CBA3M (TPENTHCAHMS, H03BO-
JIEHHS, CTMMYJIBI, 3alpEThl, OTBETCTBEHHOCTh, a B 60Jee LIMPOKOM IINaHE —
HacHITHe, TUbepaiN3M, KOMIPOMHCC, KOHCEHCYC M Ip.); B-4€TBEPTHIX, HOp-
MBI U NPaKTHKA, XapaKTepH3yIOllye BHYTPEHHHE CBA3H U OTHOLUCHUA MEXIY
«QJIeMEeHTaMH», MeiTy OpraHamMH rocygapcrsa (HalpuUMep, OTBETCTBEH-
HOCTb IIPaBUTEJIBCTBA IEpe] MapJIaMeHTOM, Iepel] Pe3UIeHTOM, Nepel TeM
Y IpYTHM), MEXUIY FOCYIapCTBOM H TEPPUTOPHAIBHBIMK €IMHMLAMH (LUTa-
TaMH, ABTOHOMHBIMM 00pa3oBaHUAMM, aXMHHUCTPATHBHO-TEPPUTOPHAIIb-
HbIMH eTWHHLIAMH, IPeACTaBIOIIMMHY TEPPUTOPHAIIEHBIC KOJUIEKTHBbI U HE
NPEACTABILIEOIUMMH T2KOBBIX), B-NIATHIX, HOPMBI U IIPAKTHKA, XapaKTepH-
3yIOlllMe BHELIHME, «0OpaTHBIE» CBA3M: YYaCTHE HaceeHHuA, IpaxaaH, HX
o0beIMHEH I B JeATENLHOCTH TOCYAapCTBEHHOIO allapara.

B COOTBETCTBMM C MpeJIOKEHHBIMH KPUTEPUAMM BBIIEIIOTCA TPH OC-
HoBHEIE (hOpMBI TOCYIApCTBa: TONMKpaTHyeckas ((MHOIOBIACTHAA»), MOHO-
KpaTudeckas («eIWHOBIACTHAMD) M CerMEHTapHad, 3JaHUMAOLIAs IPOMEXYTOY-
HOe TMONIOXKEHHe Mexry HuMu. Kakmas i3 HAX MOXKET UMETh M PECTyO/IHKaH-
CKY10, 1 MOHapXHuecKy:o (opMy TIpaBiieHNs, YHUTApHOe M (enepaTHBHOE Tep-
PHTOPHAILHO-TIONIMTHYECKOE YCTPOHCTRO, Pa3HBIi FoCYapCTBEHHbIHA pemml.

§ 6. O630p cCHEMANLHO¥ JIUTEPATYPhI N0 Teme
«®opma rocyaapcTaa»

Kak ye 0TMEYaI0Ch, HOBBIE IOAXO/B! K OCMBICIEHMO MpobiaeM ¢op-
MEI TOCYIapcTBa NpeIaraoTcs B H3JaHMAX MO KOHCTUTYLIMOHHOMY IpaBy
3apy6exHBIX cTpaH. Bonee moapoOHBIH NepeyeHs STHX M3IaHHH — B o63ope
cheuuanbHOM THTepaTyphl k TeMe Ne 17,

' Cm.: CpaBHUTENEHOE KOHCTHTYLIMOHHOE MPaso /A)TB. pex. B.E. Unprom. M, 1996. C. 449~
454. 3n1ech CONEPMUTCA XapPAKTEPHCTHKA KKIOH (hOPMBI roCyZIapCTBa B COOTBETCTBHM C NP/
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PA3QEN TPETUA
TEOPUHA NMPABA

Tema 8. IIPABO B CHCTEME COLIAJIbHBIX HOPM
OBILECTBA

IIpaBoBble HOPMEI PEACTABNAOT COGON OAHY M3 PasHOBMAHOCTel cO-
UMATBHBIX HOpM OGLIECTBA, M IIPeX/e YeM, NepeiiTH K M3YYEHHIO MPaBOBbIX
ABJICHHUH, LIeeco00pasHo IONYYHTh Camoe ofliee NpeACTARNCHHE O COL-
IBHBIX HOPMaX, 06 MX OCHOBHEIX BHI3X M MeXaHmsMe fmeiicTeus. HacTos-
IIas TeMa — BBOLHAA 110 OTHOLIEHHIO K TEOPUM NpaBa.

§ 1. IloHsiTHE M NPH3HAKH COLMATLHBLIX HOPM 06UIeCTRA

Kauplil uenoBek co3HaTeNbHO MM GECCOIHATENEHO PYKOBOACTBYETCA
B CBOEH HNEATENHHOCTH ONPENENEHHBIMH MPAaBUMAMHM, TO €CTh OGpasNaMM
JOJDKHOTO TOBEJESHMA, MOJEIAMH. OTH NpaBHiIa Pa3sHOOOpa3HE! Kak 10 Co-
IepxaHmo (PEryJNpyrOT OTHOIICHUA Ho/AeH B PasNM4HbIX cdepax obmect-
BEHHOM XU3HH — ObITOBEIE, CeMefiHble, MO NMOBOLY COGCTBEHHOCTH, OCyIIIe-
CTBJIEHHA MTOJIMTUYECKOM BJIACTH U T. [.), TaK H IO CIIOC06aM BO3HHKHOBEHMS
(MOTyT yCTaHaBNMBATLCA PA3TMHHBIMU OPraHIBAIMAME [POKIAH, OpPraHaMy
TOCYnapCcTBa WM CKIafIbIBaTECA MCTOPHUYECKY, B NPOLECCE Pa3BUTHA 4eNo-
BedecTBa). bea cymecTroBaHUA MpaBWiI, perylMpYIOMHX OBEIEHHE JHOAEH,
66110 651 HEBO3MOXHBIM U CYLIECTBOBaHUe 061UecTBa.

TpanuIIOHHO BCE HOPMEI 110 IPEIMETY PEryJIMPOBaHuA [I0XPa3E/AOTCS
Ha JBe 6OoNblIMe PYNILL TaK Ha3BIBAEMBIE COYuUAIbHbIE HOPMBI, KOTOpBIE pe-
TyJIMpPYIOT OTHOLUEHHMA MEXIy JIOABMK, MX OOBEUHEHUAMY, ¥ TaK Ha3bIBae-
MBIE mexHuYeckue HOpMbl, KOTOPbIE PETYJTHPYIOT OTHOLIECHUS MEXIY YenoBe-
KOM M BHEIUHMM MHPOM, T. €. IIPHPOJOH U TexHuKoi. TexHudeckHe HOPMBL
YKa3bIBalOT, KaK CleAyeT BeCTH ceOff B OTHOLLEHWH Pa3INIHBIX [PHUPOIHBIX
OOBEKTOB, Kak ClIeyeT 0OpaliaThCA ¢ MPOCTEHIIMMM U CJIOXKHBIMH TEXHHYE-
CKHMH [PHUCTIOCOOIEHHAMM, KaK CO3/1aBaTh MaTEPHAIILHBIC UEHHOCTH M T. 1.

Teopus rocymapctba ¥ mpasa obpalijaeT cBOS BHUMAHME, [IIaBHBIM 06-
Pa30M, Ha COLMaIBHbIE HOpPMBI. BMecTe ¢ TeM, TEHAEHUHH Pa3BUTHS YeNloBe-
YecTBa, B OCOOEHHOCTH 3a MMOC/EJHHE JBAa BEKA, TAKOBBI, YTO BC.IENCTBHE
OrPOMHOI0 3HAaYEeHHS B COBPEMEHHOM MMpE TEXHHKH M TEXHOJOTHMHA U 060-
CTpeHus TIOGATBHEIX MpoOJEM (IKONOTHYECKOH, CBHIPLEBOH, 3HepreTHye-
CKOli, Yrpo3bl AHepHOl katacTpodsl U T. 11.) Bee OOMbINEE KOTHYECTBO TEX-
HAYECKMX HOPM CTaHOBMTCA H COLMATBHBIMU HOpMamu. O0pasyeTcs ocobblit
[UTACT TAK HA3BIBAEMBIX MHEXHUKO-COUUMNGHbIX HOPM, DETYNUDPYIOLIMX OT-
HOIUEHHA MEXIY JIOJLMHM [0 NOBOXY MCHOTHEHNA TeXHMYeCKHMX mpaBuit. K
TAaKOBBIM OTHOCATCSA, HAIIPUMEP, HOPMBI, IEHCTBYIOIIHE B Chepe MaTepHaib-
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HOrO NPOM3BOACTBA, OGecreuerHne 0BIECTBEHHOU 6e3011acHOCTH ¥ OXpaHbI
okpyxatomeil cpebl (MpaBUNa ZOPOXNHOIO JBIKEHMS, NPaBUNa, yCTaHOB-
TeHHBle 1JI MHBIX BHJOB TPAHCIIOPTA, pa3NIMdHble CTaHAApThl, HHCTPYKUHH
I10 KCIUTyaTally| MALIMH ¥ MEXaHW3MOB, HOPMBI Pacxofi@a ChIpbA, SIEKTPO-
SHEpruY, TpaBiia TeXHUKH 6e30NacHOCTH, XPaHEHUA B3PBIBYATEIX, HAapKO-
THYECKHX, OTPaBIAIOIUMX BEIIECTB H T. /). B HacToslIee BPEMS B YCIOBHAX
Hay4HO-TEXHUYECKOH pEBOIIOLNM 3HaYEHUE Haanexaiero cobImoJeHus
3THX TpaBua ocoberHo Benuko. MX WTHOPMPOBaHHE MOXET NMPHBECTH K HE-
TIOTPaBYMBIM MOCIEACTBYAM. '

Bompoc © TeXHHKO-COUMATBHBIX, TpPEXIE BCEro O  MEXHUKO-
IOpuOUHecKUX HOPMAX, HECMOTPA Ha CBOE 3HAYCHHE, OCTAETCH ONHHM M3 Ma-
JIONCCIIEI0BAHHEIX B TEOPHU TOCYAApCTBA U npapa'. OcHOBHBIE NPOGIIEMBI,
KOTOpBIE 31€Ch CYLIECTBYIOT, IPHMEPHO, TAKOBBL

BO-TIEPBEIX, CHCTEMATH3aLMA HOPMAaTHBHBIX aKTOB (IIpexie BCEro ro-
CYJapCTBEHHBIX CTAHIAPTOB);

BO-BTODBIX, COBEPILEHCTBOBAHUE 3aKOHOMATENLCTBA (OTMEHA YCTapeB-
IMX HOPMAaTHMBHBIX aKTOB, MOMCK Golsiee TOYHBIX (OPMYJIMPOBOK, IMOLAEP-
)KaHWe aJeKBATHOCTH HOPMATUBHOTO DETyIHPOBAHMS MOCTOSHHO M OBICTPO
pa3BMBatOLUECs TEXHUIECKOH cephl);

B-TPETBHX, OfecrnedeHue cOOMFOAEHMA TEXHHKO-IOPUAMYECKUX HOPM
(ycTaHOBNeHHE Mep OTBETCTBEHHOCTH 32 MX HeCoOMOIeHMe, Haexalas
peanu3alnis OTBETCTBEHHOCTH);

B-4€TBEPTbIX, obecneyeHue pealbHOrO JEHCTBHA OTAEIBHBIX TEXHMKO-
IOPUOMYECKIX HOPM (3KOJIOTMYECKOe 3aKOHOJaTEICTBO).

CounanbHble HOPMbL — 30 00Wiue npaeuna, pezyiupylouiue noge-
OeHue 110deil 6 obwecmee.

OCHOBHBIMH NPH3HAKaMU COUMANBHBIX HOPM ABJIRIOTCH:

Hopmamuernocms. 310 Hanbonee XapaKTepHbIA NPH3HAK COLMATbHBIX
HopM. ColHaibHble HOPMB! CITY)KaT IpaBUIaMH HOBEICHUA, T. €. YKa3bIBarOT,
KaK crexyeT IOCTynarh B TOH WM MHOH KOHKpeTHoH curyaumu. OHU BbI-
CTYNarT PEryJATOPaMH OOIIECTBEHHBLIX OTHOMIEHM M NPEACTaBIAIOT CO-
6oft CpeACTBO COLMAILHOIO YNpaBIeHHs%, KaK HEOOXOAUMOro yCNOBHS A
KU3HU M pa3BUTHA oOiuecTsa. JleficTBHe COLMATBHLEIX HOPM NPUBOOUT K
YPEryTMpOBaHHOMY OOLLECTBEHHOMY NOPAIKY.

Bceobuwuii xapaxmep. Brlpaxas onpenencHHble NpaBUia MOBeIEHHUS,
coLMankHas HOpMa paclpOCTPaHAET cBoe NefiCTBUE He TONBKO Ha KOHKPETHOE
JULO (T. €. IMEET HE KOHKDETHEIH XapaKTep), HO Ha BCEX JIHLL, OKa3aBIIMXCH B
CXONHBIX cuTyaumsx. I coUMaMbHBIX HOPM, MMEHHO Kak. A BCeoOImX

! IMo 5o mpoGnematvxe cm., HanpumMep: Samypun FO.M. TIpoGneMbl KOMITLIOTEPHOTO MpaBa.
M., 1991. 272 c.; Yepoaryes A.P. [IoHATHE TEXHUKO-FOPHIMHECKIX HOPM H X POMb B hopMu-
PoBaHyM OGIECTBEHHRIX OTHOLIEHMH //COBETCKOE rOCYAapCTeo M 1paBo. 1964. Ne 1.
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TIPABUIT MOBENEHHMA, XapaKTEPHb! MHOrOKPATHOCTh MPHMEHEHHS, LTUTENb-
HOCTb NEHCTBHA, HEONPEAENEHHOCTh alIpecaTa (aIPeCyIOTCA BOEM, KTO OKa3bi-
BacTCA B ONPE/CNEHHOM KaYeCTBE, B OMPENENEHHbIX YCAOBUAX, MPELycMOT-
PEHHBIX COLMATIEHBIMM HOPMaMM).

Pesyromam cosnamensno-gonesoii deamensrocmu niodeii Kax eyic-
wei (hopmvl ompacenun o06vexmuenozo Mupa. B cBoeit cOBOKynHOCTH
COLMANIBHBIE HOPMa BBIPAXKAKOT OOBEKTHBHBIC 3aKOHOMEPHOCTH OGLIECTREH-
HOTO pa3BHTHsA, NO3HABAaEMEIE MIOALMH B IIpoliecce OOLICHMA M OCBOEHHA
OKpYXaroIeH NeHCTBUTENLHOCTH W KOHKPETH3UPYEMBIE B BHJIE COLMATBHBIX
HopM. Tak, /1% TOro, YTOGH! OGIECTBO MOIJIO CYIIECTBOBATS, JHOIM [I0TKHEI
MPOJOIKATE CBOW pofl, KOGKIBATE MPOXYKTHI TMTAHMUA, COBIEOATE SJEMEH-
TapHbie 3anpeTsl. BrpaboTka cootBeTcTBYROIIMX NpaBKn (He YOUH, He yKpa-
AN M T. . KaK HPaBCTBEHHBIE, PEJIUTMO3HEIE 1 IPABOBLIE 3AMPETHI) U ABIIACT-
Csl CO3HATESIBHO-BONIEBOM EATEILHOCTRIO JIOEH [0 OTPAKEHMIO OGBEKTHB-
HBEIX 33KOHOMEPHOCTeH OOILECTBEHHOIO Pa3BWTHA, B Pe3yJbTaTe KOTODOi
YCTaHaBJIMBAIOTCA COLIUANBHbIE HOPMBI.

Peanuzayun coyuansvrvix nopm. Ona 0BECIEUNBACTCA COZHAHMEM JIHO-
JeHi, OPTaHM3ALMIH ¥ COLMATLHBIX IPYIIII, HHTEPECH! KOTOPBIX OHH OTPAKAIOT.
K npumepy, HopMsI ipaBa, ycTaHaBIMBaeMBble FOCYAaPCTBOM, MOTYT GITh PH
HeO6X0THMOCTH 0GecTieYe bl PUHYIUTENbHOM CHII0j TI0CIeIHEro.

ObycnonsienHocTs, CoLyanbHele HOPMEI 00YCIOBNEHS! JOCTHTHYTHIM
B O6IIECTBE YPOBHEM SKOHOMHYECKOTO, IONUTHEECKOTO M KYJILTYPHOIO pas-
BHTHA, HCTOPUYECKMMH OCODEHHOCTAMH TOM WIM MHOM CTpaHel. DTOT MO-
MEHT — 00YCJIORNIEHHOCTb CONEPXKaHUs Pas/IMUHEIX HaJCTPOEYHBIX ABIEHHIA,
B TOM YHCJie TOCYAapcTBa M Npapa, — BCErAa CYUTANICA OOHUM H3 KITIOYEBBIX
B MapKCHUCTCKO-JIEHHHCKOH TEOPHH rocyfapcTBa UM mpasa. CHavana roBopyu-
JH O TOM, YTO COAEpaHHE COLMATBHBIX HOPM OOYCNOBIEHO 3KOHOMMYe-
cknM GasncoM obmecta. Ho npy TakoM mopxole He BUAHO, OTKYAA BO3HH-
KaroT pasiMuus MEXTy COLMaNbHBIMH HOPMaMH B CTPaHaX ¢ OAMHAKOBBIMH
SKOHOMMYECKHMH OTHOIUEHUAMH, C MPUMEPHO OJWHAKOBBIM YDPOBHEM 3KO-
HOMHYECKOro pa3BMTHA. [103ToMy HeckonbKko Mo3[Hee MOSBUIIAChH CIETyRO-
mias, Gonee npaBwiIsHAA QOpMyJNia: COfEpHKaHUe COLMAIBHBIX HOPM (DaBHO
Kak ¥ APYTUX HaJCTPOEYHBIX SBNCHHM, B TOM YHCJIE ¥ roCyJapcTha, H NpaBa)
B LIEJIOM 00YCJIOBJIEHO 3KOHOMUYECKHM 6a3yicoM of1uecTBa.

Ob6vermuenvtii xapaxmep. CaM (akT CyINECTBOBAHHA COLIMATIBHBIX
HOPM HE 3aBHCHT OT BOJIM ¥ CO3HAHMWs JHofel. ITH CyObeKTUBHBIE (PaKTOPBI
OKa3HIBAIOT BIMAHUE HA COJAEPXK2HWE COLMaNbHEIX HOpM. TlocienHue BO3HH-
KAIOT U3 0OBEKTUBHOM NOTPeGHOCTH O6LIeCTBa B OACPHAHHH CTaGkIBHOCTH
1 NOPAZIKE, B CAMOpETYJIALUMH, B 06ecredeHHU TIOCTYIIATENLHOrO PasBHTHAL.

Takum 06pa3oM, CO3HATENBHO YCTAHABIMBAA COLMAIbHBIE HODMBI, JIO-
14 ¥ cBOGOIHEL, M He cBOOOHBI B BEIGOpE BapyuaHTOB. B cBOei meATeNnbHO-
CTH OHM, NMpY HeOOXOAUMOCTH, JOJDKHBI ONIMPATHCA HA MATepHabHBIE YCIIO-
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BUS JKIBHM OBLIECTBA, HA MONHTHYECKYIO U XyXOBHYIO Ky/leTypy. Ho B 3ThX
paMKax YeJloBeKY NMpeNOCTaB/IeHa 3HaYMTeNbHas cBobona.

§ 2. Knaccnuxaunst couManbHbIX HOPM o0uiecTBa

CoupanbHble HOPMBI Ype3BBIYAHO PasHOOGPasHEL, NOCKONbKY PasHO-
0GpasHEl M peryiupyeMble MMM OblIeCTBeHHbIE OTHOWEHHs. CollankHbie
HOpMBI MOXHO KIIaCCH(UIIMPOBATH MO Pa3NMYHBIM OCHOBAHWAM. B Teopuu
rocyzapcTsa ¥ mpasa 06bIYHO IPMHYMAIOT BO BHHMAHUE [1Ba OCHOBaHMA: BO-
TEPBEIX, CIIOCOOB! YCTAHOBNIEHUA M ObecreyeHns COLHAbHLIX HODM H, BO-
BTOPBIX, CONEPXAHHE COLMATBHBIX HOPM, T. €. DeryiupyeMas uMH cdepa
0611ieCTBEHHBIX OTHOLLIEHHH.

o ciocoGaM ycTaHoB/IeHHS M o0eclieYeHH A IPHHATO PasIMiaTh:

HOpMbI nPpasa — TPaBIITA NOBEEHMA, YCTAHORNEHHEIE 1 obecrieynBae-
Msle rocyaapcteoM. Bonee monHoe onpeneneHte 1 NOAPoGHIH pasbop mpu-
3HaKOB MPABORBIX HOPM COJEPXKaTcs B MOCAEHYIOMHNX TeMax. OTIMUKE Npa-
BOBBIX OT JIPYTHX COLMANBHBIX HOPM — TPETHI BONPOC 3TOH TEMBEI,

HOpMuL Mopanu (HpascmeenHoCmU) — NPaBUIa, CKIABIBAIOIINECH B
COOTBETCTBYM C TIPEJCTABNEHUAMHE JH0€it 0 106pe U 311€, CIpaBeNIMBOCTH U
HECIIPaBEIMBOCTH, YeCTH U OecuecTHH U T. I, T. €. B COOTBETCTBUH € MO-
pasIbHbLIMH TIPeICTaBICHUAMUY;

00btuau (mpaouyuu, oGpAOsl, puMyaisl, 0en06ble 0GbIKHOBCHUR) —
TpaBHNa, CKIafbIBAIOIHECS] UCTOPUIECKH U, BCIIEACTBHE HX MHOTOKPATHOIO
[IPUMEHEeHNUA, BOIeqUINe B NPUBBIYKY yroneit. O6pI4an xoraa-1o 6sL1M anbo
MOpaTBHbIMY, JIHOO0 PEJIUTHO3HBIMH HOPMaMH, HO CO BPEMEHEM MX HCTHHHOE
3HayeHue Oblno 3abmiTo. Jlromm, cnemys obelyasM, yke He TOBODAT, XOpOLI
WM TUTOX TOT KTH MHOM BapHaHT MOBEJEHHA, a HOCTYIIAIOT ONpEAeNeHHbIM
00pa3oM B CyITy IIPHBEIUKY;

Kopnopamuensie Hopmbl (HOPMbI OPZAHUIAYYI) — NPABUIA [OBeHe-
HUA, M3aBaEMble OPraHM3aUMAMHM HIH CJIOXKHBIIHECA B OpraHU3aLMAX W
PacnpoCcTpaHmOIMecs Ha MX WIEHOB. KoprnopaTuBHEIE HOPMBI PEryiMpyioT
OTHOIUEHHA BHYTPH IaHHOH OpraHuU3alliy, IOPANOK €€ JEATENLHOCTH, B3aH-
MOOTHOLICHHURA JIMI, COCTABIMOINMX IaHHY opranms3amio. OHUM MOryT
OBITb BBID@XEHBI, HAPHMED, B YCTaBaX, IMOJOXEHWTX, PellleHHAX O6LIeCT-
BEHHBIX OOBbeIMHeHuH. [1paBiia, CIafBIBAIOLINECT B HeGOPMATLHEIX 06-
IIECTBEHHBIX OPraHW3aLUMAX, ACHCTBYIOUIME B OTHENLHBIX COLHANbHBIX
rpynnax o6mecTsa, 06BMHO He paCCMATPHBAKOTCSA B Ka9€CTBE KOPIOPATHB-
HBIX HODM, EO, TEM HE MEHEe, MOTYT OBITh OTHECEHRI K ITOCIEIHEM.

Takum obpazoM, B camom 06uIEM TNaHe B COOTBETCTBHM ¢ NaHHOM
lUtacCHMKalMeR Bce COLMANbHBIE HOPMBI OTHOCATCA K OHHOM H3 ABYX
Tpynn: npasuia MOBENEHHs, KOTOPbIE YCTAHABIMBAIOTCA PasIM4YHBIMU Op-
FaHM3aUMAMH H, KaK MPAaBIIO, 3aKPEIUIAIOTCA B NOKYMEHTAX 9THX OpraHH3a-
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UMH, W NpaBuia IOBENEHN, CKIAIhIBAIOLIMECA NOCTENEHHO B Ipolecce
YHIHENEATENLHOCTH MoAeH U, 00bIYHO HOPMAJIBHO HUIAE HE BHIPAKEHEL.

Mo conepxanuio (cneqyrolni KpUTEPHH KIACCU(HUKALMHU) BLIIEIAIOT
Pa3IM4HOE KOJMYECTBO BUMOB COLMAIbHBIX HOPM B 3aBMCHMOCTH OT TOIO,
KaKuM 00pa3oM pasNMuaroT peryiupyeMble COUMAIbHEIMYU HOpMaMu ob1ie-
CTBEHHBIE OTHOIICHMWI. 3HECh HET 4eTKOH KiaccHHkamyu. B 6onpiinHcTBe
Y4eOHUKOB Ha3BaHBbI:

1) norumuueckue nopmyi (DpaBwia, PETyIMPYIOLIYE OTHOLUEHHS IO
[IOBOOY OCYILECTB/IEHUS MOJUTUYECKON BIACTH, yIIPaBIeHUs: 001IEeCTBOM);

2) Ixonomuveckue Hopmsl (NIPaBIWIA, DETYNUPYIOIUHE OTHOLIEHUA TIO
HNOBOTY IPOM3BOACTBA U PaclpeleieHHA MaTepHalbHbIX 6iar);

3) Hopmet Kyaebmypst (NIpaBWia, PETyNHUPYIOIIHE MOBEJEHUE MO/JEH B
HeNMpOM3BOACTBEHHOH ctiepe obmecTBa). 3nech, Mpexkae BCEro, MMEKT B
BUIY HOPMEI, PETYIHPYIOIINE TBOPYECKYIO, CIOPTHBHYIO M HHYIO JeATENb-
HOCTB [0 peanu3alMy HHTEPECOB YelOBEKa;

4) acmemuneckue Hopmbl (IPaBWIA, CBA3AHHLIC C NIPSACTABICHUAMH O
KpacoTe YeJI0BeYeCKHX MOCTYIIKOR);

5) peruzuosnsle Hopmbl (IPaBHIA, PETYIUPYIONIME OTHOIICHHS BEPYIOIIMX
IPYT € APYTOM, C PEIMTHO3HEIMH OPTaHK3alMAMH, PETHIHO3HBIE 00PSIBI ¥ T. IL.);

6) mexnuko-coyuanshsle Hopmu! (NMpaBHia HeOOXOIMMOIO MU LENe-
coobpasHoro obpanieHua Jnofiefl ¢ NPHPOXHLIMU OOBEKTAMH, ODYIMAMH
TpYJa, pa3nmMHsIMHE TEXHUYECKHMMY YCTPOHCTBaMH) H 1Ip.

§ 3. CooTHOoIEeHNE HOpPM NPpaBa ¢ HHBIMHU COLMAJIbHLIMH HOPMaMH

Korna roBopAr 0 COOTHOLIEHHH HOPM IIpaBa ¢ OPYTMM¥ COLUANISHBIMH
HOPMaMH, Yallle BCEro MMEIOT B BUIY TP MOMEHTA: Wx eQuHCINGO, PASIUYUA
u g3aumooeticmaue.

1. EAMHCTBO 3aK0Y3ETCA B TOM, 9TO M HOPMEI IIpaBa, ¥ HOPMBI MOpa-
TH, ¥ KOPTIOpaTMBHBIE HOPMBI, M 00BIMal — BCE OHM OTHOCATCH K COLMANIB-
HBIM HOpPMaM M 06jajaroT ofumMMu NMpH3HakamH nocneqHux. Yaiue Bcero
3J€Ch YKa3bIBAIOT Ha OXMH W3 NpPH3HAKOB: Ha TO, 9TO COAEPXaHHE COLUAIb-
HBIX HOPM B LieNoM O00YCITOBJIEHO YPOBHEM SKOHOMHYECKOTO M KyIbTYPHOTO
paseuTHA 06wIECTBa (T. €. 3TO HOPMbI OIHOTO OGMIECTBA), CICHOBATENBLHO,
HOPMBI 1paBa M MHBIE COLMANBHBIC HOPMBI, PETYIHPYIOIIHE ONHH oblLuecT-
BeHHBIE OTHOILECHHUA, HE MOTYT 3HaYMTEJILHO OTIIMYATECA MO COAECPHAHMUIO.

2. Pasinumn, CylmecTBYIOIHE MEXUTY HOPMaMH IpaBa A MHBIMK COLM-
aNLHEIMMA HOPMaMH, YCTaHABJIMBAIOTCA 1O CIIETYIOIIMM KPHTEPIAM.

Bo-niepByIX, no npoucxoscoexuro. HOPMBI NIpapa M3OAKOTCA TOCYAAPCT-
BEHHBIMM OpraHamH. KopropaTHBHbIE HOPMBI BBIDaGaTHIBAIOTCS COOTBETCT-
BYIOLUMMH OPTaH3alMAMH; HOPMBI HPABCTBEHHOCTH H 00bItal BOIHUKAOT
DOCTENEHHO B NPOLEcce PasBUTHA obLiecTsa.
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Bo-BTOpLIX, 1o Gpopme abipaxcenuss. Hopmpl npasa GUKCHPYIOTCA B OQH-
LMATLHLIX M3/1aBaeMblX OpraHaMM roCyAapcTBa HOPMAaTHBHBIX aKTaX, 3TO CBOH-
CTBO [IpaBa [PHHATO Ha3bIBaTh «(POPMATbHAS ONPENENEHHOCTEY, IPHYEM TAKKM
CBOJICTBOM He 00JIa[Jal0T UHbIE COLMANbHBIE HOPMBL. OHH CYIIECTBYIOT JIHOO B
CO3HAHVM 00LIECTBA, OTACNBHBIX COLMATEHLIX TPYI, JTHO0 MOTYT ObITh 3arca-
HBI B PAANMYHBIX HCTOYHMKAX, HE MMEIOIIMX O(pHUIHMANEHOIO XapaKTepa.

B-Tpetsix, no cgepe oeiicmaus. HopMel paBa peryupyroT OTHOILEHH,
MOAJAI0IUMec 1IPaBOBOMY PEryIHpOBaHUIO M OOBEKTHBHO TPEOYIOLME €ro;
3TO, KaK Mpasuio, Haubonee BaKHbIE 00lIeCTBEHHbIE OTHOIEHHA. HHEiE co-
[IHAJILHBIE HOPMbI Taloke MOIYT peTyJIHpOBaTh OOILECTBEHHBIE OTHOLIERMA, Ha
KOTOpble PachpoCTpaHsiOT cBoe AeHcTBYe NMpaBoBele HOpMEIL. K mpumMepy, ox-
paHa OTHOIeHHA COOCTBEHHOCTH OCYILIECTBIMETCH TPM MOMOLIM MHOTHX CO-
MaBHLIX HOpM. EcTh cooTBeTCTBYIOMIKE CTaThi YTOJOBHOIO Kkozekca, Ko-
fekca 00 aIMMHUCTPATHBHBIX IIpAaBOHApyLIEHWs X, [pa¥paHCKoro koiekca
Pecrniy6mixy Ya6exuctan (Poccuiickoit @enepativm, Pecrrybnukn benapycs), B
KOTOPBIX COZNEPXKATCs HOPMBI MpaBa. B 1o >ke BpeMA MOXHO IOBOPHTL 06 yT-
BEPAMBILEMCA B OOIIECTBEHHOM IPABOCO3HAHMH MOPILHOM IPENIMCAHHH —
«BOpOBaTh IU10XO». CyIMECTBYET M aHANOrMYHAas KOPIOpaTHBHaA (PENHIHo3-
HasA) HOpMa - «HE yKpaau» —~ OfHa M3 PEeNIMTHMO3HBIX 3aropeneid. Ho ecth M
npaBuiIa, 6e3pasiHuHbIc C TOYKH 3PEHMA MODAITH, HANIPUMEP, PalIHIHbIE TEX-
HHyeckue mpearvcatui. C apyrof CTOPOHBI, HOPMBI MOp&IM, OGbIMaM H KOp-
HOpPaTHBHBIE HOPMBI PErYAMPYIOT TAloKe M OTHOWIEHMSA, BRIXOJALIME 32 pele-
Tl chephl IPaBoBOT0 PEryIMpOBaHIA, HATIPHMED, OTHOIIEHHs APYx GBI, TOBa-
pMILECTBA, ONpene/eHHbIE OLITOBbIC H CeMEHHbIe OTHOIUEHHA U T. I.

Kpome Toro, HOpMsI IpaBa pacipoCTPaHMOT CBOE AEHCTBHME Ha BCEX
JIML, HAXOMALUMXCA B TPENE]ax TEPPUTOPUMH rocyaapcTba MM aiMHHUCTDa-
THBHO-TEPPUTOPHAIIBHON eNUHHLbI (ECIIH 3TO HOPMb, YCTaHOBJIEHHLIE Opra-
HaMH JAHHOHM 2IMMHHCTPaTHBHO-TEPPHTOPHANBHON eNvHMUBI). O6byan U
KOPTOpaTHBHBIE HOPMBI MMCIOT JIOKAILHBIH XapaKTep, T. €. PaclpocTpaHs-
I0TCA Ha OTHOCHTEJILHO Y3KMMA KpYT Jil (PO, IUTEMs, WICHB! OPraHU3aLH),
a HE Ha OMNpEJIENeHHYI0 TEPPUTOPHIO. MHOTHE HOPMBI MOpaM He 3HAIOT
roCyapCTBEHHBIX TPAHMLL, XOTA HPAaBCTBEHHblE MPENCTABIECHUA B OTHENb-
HBIX CTPaHaxX B pa3HOE BPEMA MOTYT 3HAYHTENILHO OTIMYAThCA.

B-uerBeptsiX, no cmenenu demanusayuu. Hopmbl npasa kak Npasmia
TOBEACHUS B KOHKDETHBIX CHTyaUHAX OTIHMYAKOTCA HOCTATOYHO OOJBINON
CTENEHbI0 MoAPOGHOCTH. TakuM ke KayecTBOM 0GNIaJAlOT M KOPIIOPATHBHEIE
HOpMEI. O6br4an, BoOGLIE, MaKCHMATBHO MPHONIDKEHb! K KOHKPETHBIM CH-
TyauusM. HopMel ke Mopamu He comep®aT cTPorux M JNETaNM3HPOBaHHBIX
TpaBLi, a SBJAIOTCA, IPENAE BCETO, OOUIMMM NPUHUHMIAMH, KOTOPbIM CTa-
ParoTCA Cl1eloBATh JTIOAH B CBOEM NOBEIEHUH.

B-mateix, no cnocoby obecnevenus. Bee coManbHbIe HOpPMBI B Macce
CBOCH COOITOAAIOTCA ¥ UCTIOIHOTCA Q06P0BONLHO, TION BIUSHYUEM CO3HATEh-
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HOCTH W BHYTpeHHel ybexaeHnoctd mogeit. Ho 3a HOPMaMH IpaBa B ClTy4ae
UX HEHMCIIOIHEHWA CTOUT BO3MOXHOCTB 20CYOApPCMBEHHOZO NPUHYHCOEHUA.
BHenmve rapaHTHM cOGMIONEHHA MHBIX COLMATBHLIX HOPM B GOMBIIMHCTBE
CITY4aeB — CHIa OBIUECTBEHHOTO MHEHHS, BO3MOXKHOCT NPUMEHEHMS Mep 06-
INECTBEHHOrO BO3NEHiCTBIA. Cwia obujecmeenHoz0 mueHus TIPOSBINIETCH Kak
COBOKYITHAs BOJI YIEHOB TEX WM MHBIX COLMAIBHBIX IPYIHI TU6O OpraHoB
$opMATBHEIX OGLIECTBEHHBIX OpraHmaiyii. B CIy4ae TMPOTHBOPEYHS NIPABO-
BBIX HOPM KHBIM COLMAIbHBIM HOPMaM MOYTH BCEr/a IPEMMYILECTBO UMET
nepBble, kak bonee obecnieyenHsle. Bripouem, mHoraa Gsmaer u Hao60poT: ko-
T2 O4EBUAHA HECTIPABEIHBOCTE TOTO WIM MHOTO HOPMATHBHOIO aKTa, KOTZa
CaMH T0CYApCTBEHHBIE OpraHbl M IODKHOCTHBIE JIHL[A CO3HAIOT abCypAHOCTS
MBJIOKEHHBIX B OQHMIMATBHEX JOKYMEHTAX NPEIHMCAHIG (2 BOSMOXHO M Ta-
koe!), KOTZia peani3alyis HOPM MpaBa o6ecneyeHa HeOCTaTOYHO.

B-1ecTsIX, no mendenyuam paseumus. HopMEl npaBa NOSBILTOTCS
TONLKO Ha OTIPE/IENICHHOM 9Tane Pa3BUTHA obmiecTBa. B coBpeMeHHbIX ycio-
BUSX B CBA3M C YCIIOXKHEHHEM 061UeCTBa PONTb M 3HaYeHHUE MPaBa Kak 3gidex-
TMBHOIO CPEICTBAa COLUMATBHOTO YNpaBJIEHHs YBENHYMBAIOTCH (BIPOYeEM, B
. MapKCHCTCKO-JIEHHHCKOM TEOPUMH roCyAapCTBa M IipaBa GbUIO MPUHATO TOBO-
PHTBb O TOM, YTO NMpaBo B GyIyIeM MOJDKHO OoTMepeTh). ONHO M3 CBOUCTB
IpaBa — OMHAMM3M: YCTapeBIIHE HOPMBI ITpaBa JIETKO 3aMEHHMTh Ha HOBBIE,
U3]]aB COOTBETCTBYIOIMA HOPMATHBHEIH akT. OObMMaM M HOPMBI MOPRJH
HMOABMIIHCH 3HAYUTEJILHO paHbUIE NpaBa, OHM OoJlee KOHCEPBATHMBHLI, cKa-
IBIBAIOTCA HE Cpa3y M OBICTPO He MCYE3aloT. .

3. BsanmoneiicTBHE HOPM IpaBa M MHBIX COLMaNBHLIX HOPM. MHHBH-
MyaJbHOE CO3HAHUE YEJIOBEKA CKIIABIBAETCA B NPOLIECCE B3POCIECHUA M pas-
BHTHA NPEUMYILIECTBEHHO MOJ BO3JEHCTBMEM HPAaBCTBEHHBIX, OOBIYHBIX H
KOPIIOPaTHBHBIX (HallpHMeEp, PEJIMTHO3HEIX) HOpM. [loaToMy s Toro, 4YTo-
6bI HODMEI IpaBa JeiicTBoBaNN Hanbonee 3(phekTUBHEIM 06pa3oM, OHM TIpU
HeoOXOMMMOCTH JOKHEL 06pamaThca K BHEMPABOBBIM KaTErOPUAM M LIEH-
HocTsM. IIpaBo OMKHO GBITE MIYOOKO HPaBCTBEHHBIM, OTBEYATH MPUHLM-
IlaM CHpaBeJIMBOCTH, HHAYe OHO He MOMYUMT NpU3HaHKA B obmectse. Eciu
MBI IPOaHANN3UPYEM HOPMBI NpaBa, COAEPXKAIUecs B CAMOM IJIABHOM HOD-
MaTHBHOM aKTe JI060ro IEMOKPAaTHIECKOr0 roCcyJapcTBa — KOHCTUTY MK, TO
YBHIMM, YTO GONBIINUHCTBO U3 HUX HE NPOTHBOPEYHT, a HAIIPOTHB, COOTBET-
CTBYeT HOpMaM MOpand, o0bI9anM, KOPMOPaTHBHEIM HOpMaM. PasnuyHbie
COLIHATLHbIE HOPMEI OKa3bIBArOT BIMAHKE Ha MPaBo Kak B cdepe npaBoTBOp-
4ecTBa, Tak ¥ B cdepe MPaBONPUMEHECHHI.

B03MOMHEI BapHaHTHI, KOT/Ja JIPaB0 BXOJAMT B POTHBOPEYHE C UHBIMH
COLMANBHBIMMA HOPMaMH, B 4aCTHOCTHM, KOTJAA MMPaBOTBOPYECKWE OPraHbI,
rpecieqys CBOM Y3KOTPYIMOBBIEC “WIH KIacCOBLIE HHTEPECH, M3JAKOT He-
ClipaBeIMBbIE HOPMATHBHBIE aKTEL. OCTPO CTOMT BOMpOC 00 MCIONHEHMH
WIA HEHCIONHEHHY MONOOHBIX OQHLMANBEHEIX JOKyMeHToB. C 0aHOl cTopo-
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HBI, X HEOOXOIHUMO HCIONHATE, Beb 32 PABOM BCETAa CTOMT BO3MOXHOCTh
rocyAapCTBEHHOTo NMpUHYXAeHUA. Ho, ¢ Opyrod cTOpOHBI, BO MHOTHX CITy-
YasgX MCNONHEHUE HECIIPABEUIMBOIO HOPMATHBHOIO aKTa MOXET NMPUBECTH K
KpaliHe HexenaTeJIbHbIM MOCESACTBMAM KakK JUIi FOCYAApCTBa, Tak M A
oTaensHeIX moaeh. K pasnuyHbIM MOAX0aM K pa3pellieHHIO 3TOro BONpOCa,
KOTOPbIH HEOIHOKPAaTHO CTABHICA B LEHTP HayYHBIX FOPHIMYECKHX JHCKYC-
CH, MBI BEPHEMCS [103/IHEE, B CJIe TYIOIHX TEMaXx 110 TEOPHH MpaBa.

TaxuM 06pa3oM, 3TO NepBEIi BADHAHT: KOTAA «IUIOX0e» MpaBo YIPOTH-
BOPEYMT «XOPOLIMM)» COLMTLHBIM HOPMaM.

BTopoii BapHaHT — KOIZa «Xxopoluee» MpaBoO HE COOTBETCTBYET «ILIO-
XUM» COUMAIRHRIM HOpMaM. Takoe MONOXeHWe MOXET BOSHHKHYTh H3-32
KOHCEPBAaTUBHOCTH O0BI4aeB ‘M HOPM Mopani. 1 0CynapcTBO 3aMHTEPECOBAHO
B CKOpEHIIEM YCTpaHEHHH HEPEXHUTKOB POIOILIEMEHHBIX 06bIYaEB, KOTOphIE
HECOBMECTHMBI C COBPEMEHHOH OpraHM3aiueil 4eq0Be4ecKoro oOmeKNTus
(HepaBEHCTBO XKEHLIUH, KPOBHAs MECTh H T. A.). [loaToMy rocynapctso 6o-
peTca ¢ NOXOGHBIMH ABJIECHHAMH IIPH TIoMomM fpaBa. K npumepy, B Yromos-
HOM kojekce P® 1960 r., a taioke B YrojnosHoM koaexce Y3CCP 1959 r.
Ob1a creuManbHas IaBa, KOTopas HaseiBanack «[IpecTyIUiemms, cocTas-
JIAOIHME MEPEXXMTKH MECTHBIX 0OBIYacBY.

AHanus B3aMMOAGHCTBHMA IPABOBEIX M MOPAIBHBIX NpPEAMMCAHHA CO-
CTaBNIAET CAMOCTOATENILHYIO POGTIEMY B HCTOPHH TIPaBOBOM MBICIH'.

§ 4. IIpapo n 2KOHOMHKA

Ob1ad cxeMa COOTHOIIEHHS NPaBa, TIOJIMTHKA B SKOHOMUKH B MapKCH-
CTCKOH TEOPHM IPECTaBIIIACE TaAKMM 06Pa3OM, 9TO NPaBO €CTh KOHUEHTPH-
POBaHHOE BBIDAKEHUE MOJIMTHKY, 2 CaMa MONMTHKA — KOHLIEHTPHPOBAHHOE
BRID@KCHHE SKOHOMMKH. KysbTypa monroe Bpems BooOINe BIMamana U3 momis
3peHHA I0PUCTOB. COOTHOLEH e NPaBa M IKOHOMHKH, KAK OHO HHTEpIIpETHPO-
BATOCh CTOPOHHUKAMM 3KOHOMHHYECKOTO JETEPMUHH3MA, CBOJMBILMMY NPaBo
K MPOARNCHHIO NOIHTUKH, OTpeNesAeMOii SKOHOMIIECKOH CTPYKTYpo#t obme-
CTB2, Ha NPAKTHKe NPUBENIO K OGEAHEHHIO NPaBa B XU3HY 06wIecTBa. OrpaHu-
YEHHOCTB 3TOi CXEMBI B TOM, 4TO OHa 6bINa MMEHHO CXEMOii 1 He YYUTHIBATIA
APyrHe peamiu 4enoBEYECKOro CymecTBoBaHuA. Bripouem, ®. DHremsc mpe-
AocTeperan nocnegosatenedl MapkcH3Ma OT YIPOLIEHHOTO MOHHMAHMA COOT-
HOLIEHUA 3KOHOMMYECKOro 6a3dca u MOJIMTUYECKOH, 1IPABOBOEL HaJCTpoiiu,
TNIOT4CPKUBAs], YTO IOCYAAPCTBO U NPABO TOJBKO B KOHEYHOM CyeTe 0BycIIoB-
JICHBI 3KOHOMHKOH, YTO Ha XOJ HCTOPHYECKOTO PasBUTHA BIHAET MHOKECIBO
dakTopoB M 4TO Cama MCTOpHA YENOBEYECTBA PA3sBHBAETCA B pesy/bTaTe
CTONKHOBEHUS, B3AMMONCHCTBUA pasiHYHbIX BONb. ONHAKO MOCNEIOBATENH

1

"Cmis Teopus rocynapctea u npasa. Xpecromarna. B2 1. T. 2. C. 21-60.
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TNIGHAITH COOTHOLICHHE PA3HEIX COUMANLHBIX (HaKTOPOR Tak, KAk HKEATH [IOHU-

Mark, T. €. YIPOUICHHO, JOTMAaTHYECKH, B PE3YNLTATE Yero [oMydanock, 4To He
TOJILKO B KOHE'THOM CYeTe 00YCIIOBIMBAET IKOHOMHKE IPABO, HO M BCAKHI pa3
H TIOBCEMECTHO. BIisiHMe MHBIX $aKTOPOB aKTHHeCKH HTHOPHAPOBATOC.

B nocrneanee necatuneTHe B NOCTCOLMANMCTHYECKHX CTpaHax HaMeTH-
JIOCE TIPOTHBOMONOKHOE KpaijHee TeyeHue, Koria SKOHOMHUIECKUE (aKTOpEl
CTaparoTcA He 3amevarh W IPaBOTBOPYECKYIO paboTy OCYILECTRIATE 663 yie-
Ta CTPAaTerHYeCKOro 3KOHOMHMYECKOTO pe3ynisTara. B peansHOCTH HaumHaeT
npeobrafaTe HeYTO GONBIIEBUCTCKOE — (TIOJMTHKA HE MOXKET HE UMETh nep-
BEHCTBA Mepen 3kOHOMHKOM». TTomo6HO Tomy, kak monuTHKa HOBena B
CTPOUTENLCTBE COLMATM3MA M KOMMYHM3Ma, OHa HaUuMHAET IaBEHCTBOBATH
B (IOCTPOCHMM) KAIMTANWIMA. Pesynbrar B m0GOM TakoM cilydae OMH —
PaspyleHHe 5SKOHOMUKH. U 311eCh BHOBE MOXKHO BCIIOMHUTE ®. BHrensca, y
KOTOPOTO Npaeo akmueHo énuﬂem Ha 3IKOHOMUKY U GAUAMb MOXMCEMm Mmpos-
Kum O6pll3‘0M.‘ wnu cnocobemeosams Da3euUmuUr0 S3KOHOMUKU, WU paspywums
ee, unu pazeusams 0OHOOOKO.

MHorse 3anafHble TEOPETHKM NBLITAIOTCA N0 ONPEEICHHIO PA3IEHTh
MpaBO H 3KOHOMHKY, OTPaJUTh SKOHOMHUKY OT BHEIIHETO BO3eHCTBHA. 3anaj-
HBIMM 3KOHOMHCTaMH J]aBHO Yxe€ paipaboTaHa MOfie/b THOepaIM3a My M CBO-
6oap1 B 3XOHOMMKe. JIubepanbl CIUTAIOT, 9TO MMP IUIOXO YCTPOEH, HO «ILIO-
XO¥ MMp Jlyqiue, 9eM XOopollmii mpoueccy. ITostoMy nufepaibHas To4Ka 3pe-
HHA OpHEHTHpYET He HAa PEBOMIOLRMIO B OOMIECTBEHHBIX OTHOIICHHAX, HE Ha
TIEPEBOPOT B OTHOLIEHHAX COOCTBEHHOCTH ¥ OCHOBAHHBIX Ha HUX IIPOM3BOACT-
BEHHBIX OTHOIUEHWSIX, 4 Ha 3BOJIOLMIO, KOTOpad MEQIEHHO U MNOCTENEHHO
YIY4IIAET NONOXeHHe YenoBeka. JInbepabl BecbMa CIEPXKAHHO OTHOCATCS K
TIPaBOBOMY PETYJTHPOBAHHUIO 3KOHOMHYECKUX OTHOIIEHHH, Ype3MepHOMY BMe-
IIAaTENbCTBY TOCYNAPCTBA B CTHXMIO PBIHOYHBIX OTHOLIEHMIA, CBS3aHHBIX C
MPOM3BOJCTBOM TOBApOB U YCIIYT. 3ananHas MOAENs SKOHOMHYECKOH CBOOOIBI
B €€ COOTHOLIEHHH C [IPABOBBIM PETYIHPOBAHUEM COCTOHT B CIIEMYIONIEM:

80-nepabix, KOJUIEKTUBHBIA pasyM (MOXHO YMTaTh IIPaBO) HE JOCTHMI
BBICOT,. KOTOPbIE MOTJIM OBI MO3BOJHTH OOINECTBY NPOM3BECTH 3aMEHY CaMo-
pEryIupyolMXcs 3KOHOMMYECKHX IPOLECCOB CO3HATENbHBIM PYKOBO-
JCTBOM; MHIVBUIYAILHBIE YCHIIKMS MIHJUTHOHOB OTHENbHBIX JTHIHOCTEHR dop-
MUDYIOT TaKYH0 CTPYKTYPY YeIIOBEYECKOR NEATENBHOCTH, UTO €€ BOSMOXKHO-
CTH IPEBOCXOIAT JOCTIDKEHMA CO3HATENIBHO 3ayMaHHbIX IIPOLIECCOB;

80-6mMOpbIx, IPOTUBONOJIOKHEIE PE3YNbTaThl KOHKYDPUPYIOIUHMX JKCIIe-
PHMMEHTOB, IMPOBOJUBILHMXCA Ha NaMATH ABYX NOKONEHUH B pa3HbIX YacTAX
"TOr0, 4TO KOrJa-To 6vuto oblueeBponeHckol UMBMIA3alMelH, MPOIEMOHCT-
PHPOBAH IPEBOCXOACTBO CHCTEMBI, Ga3supyloLielics Ha MHCTHTYTe YacTHOM
COGCTBEHHOCTH, Tl BbICIUEH LEHHOCTBIO ABMAETCA cBO6OAA TUYHOCTH,

g-mpempiox, 63 cBO6O/BI B AeNIaX 3KOHOMMYECKHNX HUKOT 2 B NPOLIJIOM
He 6BII0 CBOOOIBI JIMYHOM ¥ MONNTHYECKOl; pa3paboTka CTPOMHON CHCTEMBI
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APrYMEHTOB B MONB3Y 3KOHOMHYECKOHi CBOOOMbI ABHUIIACh PE3YNLTATOM CBO-
60HOro pa3sBUTHA SKOHOMHYECKOH JeATeIbHOCTH KaK HEIPEMEHHOTO M He-
MpeyCcMOTPEHHOTO NT0B0YHOro MpoIyKTa CBO6O b MMONUTHYECKOH;

6-uemeepmyrx, TNABHbIA NPUHLMN TUOEepaiN3Ma CBOOUTCA K MCIONB30-
BAHHIO CTHXMHHBIX CUIT 0OLECTBA IO BO3MOXKHOCTH 6e3 NMpUHyHIeH A (IIpa-
BO, KaK M3BECTHO, BCEI/Ia NIPEAIIoNaraeT BOIMOXHOCTh ITPHHYKIEHNA);

6-nAmbixX, NI CTOPOHHMKOB CHCTEMBI (IIaHOBOM 3KOHOMMKH» Hambo-
Jiee LenecooOpa3HsIM IPEeACTABIAETCS ILIEHTPANH3OBAHHOE PYKOBOACTBO
BCeil IKOHOMHUKOH 10 eUHOMY IUTaHy (IUIaH YTBepxJalicf OOBIYHO 3aKO-
HoM). JlubepanbHad MOJENh — 3TO NOCTaTOYHOCTh CYLUECTBOBAHHA paLMO-
HAIBHOH M CTaGUIILHOM TPaBOBOM CTPYKTYDHI, B paMKaX KOTOPOii JEOIM 3a-
HHMAIKCE OBl M0O0H NEATEILHOCTBIO MO JIMYHLIM IUaHaM. [ocynapctno, B
YheM PacHOpAXEHUM HAXOJIWTCA almapatr NMPUHY¥AEHW, JOJKHO CO30aBaTh
YCIIOBHA, CHOCOOCTBYIOUINE MaKCHMATBHOMY Pa3sBUTHIO WHIHBHIYANLHBIX
CoCOOHOCTEH, MHUUMATHBEL M CaMOCTOATENBHOCTH, MPOTHO3MPOBAHHA M
IUIAaHUPOBAHUA JEATENBHOCTH [PaXK/Ia;

6-uiecmylx, 3aKOH [IOJDKEH IPECNENOBaTh BCAKHE NONBITKH OTPAHHYMTE
cBobomy HecrpenATCTBEHHOro JOCTYTIa B pasHble OTPAC/H HA PAaBHBEX OCHOBa-
HusX. [TnaHMpoBanye ¥ KOHKYPEHIIMA COBMECTHMBI TOJTHKO IIPM YCJIOBHH, €CIH
nepBoe OyZ€eT cnoco6CTROBATE KOHKYPCHITHM, 8 He NefiCTBOBATh POTHB HEE;

6-ceObMbLX, TOCYNAPCTBY CNEXYET OTPaHMIMTLCA YCTAHOBJICHHEM 061X
TpaBHII, MPHMEHUMBIX K HIHPOKOMY MHOI006pasiio CHTyalwii, peaocTaBUB
MHIHBHTY cBO6OTy BO BCEM, UTO 3aBHCHT OT JIOKTbHLIX 0GCTOATENLCTB;

6-60CoMblX, 3aKOH HE MOXET H HE JOMKeH IIpedyCMaTpHBaTh BCE JIO-
KanpHble CMTYAaLMH, KOTODble BO3HMKAIOT B NPAaKTUYECKOH NEATENBHOCTH
X03AHCTBYIOIMX CyObekToB. OHM CAMIIKOM pasHOOOpasHbl M 3aBHCAT OT
MHO)XGCTBa CIYYalHBIX OBGCTOATENBCTB, HENPENCKAa3yeMOCTH MOTHBOB M
NIOCTYTIKOB OTACNbHBIX MHAUBUIOB, PE3YNBTATOB MX NEATENBHOCTH, CTUXHIi-
HOCTH PBIHOYHBIX OTHOIIEHHI.

JluGepaibHas MOZiENs MPABOBOIO PeryIMPOBAHYA PAa3BHBACTCA B COOTBET-
CTBUH C TEOpMeii «rOCYAAPCTBO —~ HOYHOM CTOpoXo. JpyriMu cloBaMu, rocy-
A@pCTBO BCErja MPH3BaHO OXPAHATH CHIIAIBIBAIOIIMECT MEKIY XO3SHCTBYIO-
UMK CyOheKTaMH OTHOLUCHMS, HO He BMEIIMBATHCA B MX BHYTpEHHUE fIe)ia.
Pasymeercs, ipu ycnioBUH, eCTH HX OTHOLIEHHA He HarpasjeHb! POTHB ob11e-
CTB3, TOCYNIAPCTBA, OCTANLHBIX IPAKAAH. YMECTHO, OJIHAKO, CKA3aTh, YTO TEO-
PHH TOCYapCTBA KHOYHOIO CTOPOXKa» HE ABJIAIOTCA HA 3anajie eMHCTBEHHbI-
M. JIMpIDKHCTCKIE MOSHLH, COTTIAcHO KOTOPBIM IOCYIapCTBO HOJDKHO AKTUB-
HO BMEIUMBATECS BO BCE COLHMANIbHBIE [POLIECCHI, B TOM YHCJIE H B OOIACTH KO-
HOMMUIH, BPEMSA OT BpEMEHH Jaxe NPe0baiaroT B HeKOTOPKIX TOCYIAPCTBaX.

Bb110 G651 HEBEPHO MPEACTABNATL fENO TaK, YTO IKOHOMUYECKIE OTHO-
LUEHHA AB/ISYOTCA MPEAMETOM DPETYNUPOBAHMA 9acTHOTO MPaBd, M TOMBKO.
Ily6niranoe mpaso Takke umMeer B cdepe IKOHOMUKH GONTBIIOE 3HAYeHHE.
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HMIMeHHO OHO CO3MaeT YCTOMYMBYIO OCHOBY 3MOPOBON 3KOHOMMKHY, 3aKpeIsis
$opMBI COGCTBEHHOCTH, MPUHUMITLI AEMOKDATHH CO BCEMH €€ CHEPKKAMHU
nporuBoBecaMu. IlyGnuyHoEe MpaBO HEJNb3s HENPEMEHHO OTOXIAECTBIATH C
aBTOPHTAPU3MOM M TOTaJuTapu3MoM. Ilpu HopMambHOM OGLUECTBEHHOM pa3-
BHTHM HAO/IOJAeTCA CBOErO Poja KOHBEPreHIHs (COeaMHEHYE) CHCTeM My6-
JIT4HOTO M YaCTHOro npasa. J1o mposmisercss: (1) B yuere MyCIMYHBIM Tipa-
BOM TpeGOBaHUHA eCTECTBEHHOTO YaCTHOTO NPaBa; (2) B OIOPe YACTHOTO Mpasa
Ha MyOJIMYHOe B 4aCTH 3aMMTEI OT HapyIeHKH; (3) B NepekpelIMBaHyHy chep
PperyIMpoBanus; (4) epeMeLIEHMH 00BEKTOB PETYIUPOBAHKMA M3 OZIHOM chephl
B JIpyryio; (5) BO B3aUMOJIEHCTBINIX B METOZIE IPABOBOIO PEryIMPOBAHHA.

MoOXHO yTBEP®KIATh, YTO COOTHOIIEHHE NPaBa M 3KOHOMHKH B TLIAHO-
BOM XO3fHCTBE OHO, & B PBIHOYHOM — Apyroe. PbIHOK — 3mo cucmema
IKOHOMUHECKUX OMHOWEHUI MeICOY NPOOAGUAMU U ROKYRAMENAMU, OC-
HOGHBIMU IIEMEHMAMU KOMOPOT AGIAIOMCA CRPOC, HPEONONCEHUE U Ye-
Ha. TlockonpKy TO, M IPYroe, M TpeThe He BCCTAa M He BO BCeM TIpefcKasye-
MO, FOBOpUTE 06 3(PEKTUBHOCTH MPAMOTO IOCYAapCTBEHHO-IPABOBOTO BO3-
JEACTBUA Ha PEIHOK (Ha MEXaHH3M PHIHOYHBIX OTHOILIEHHUIA) HE HPUXOIHTCA.
MHorue 1poueccs 3eCh HETIOBJACTHBI IPaBOBOMY perynupoBanmio. U ato
B M3BECTHOM CMbICHIE SBJIAETCSA 6naroM. Ho rocyaapcteo, HCHONB3YA MPaBo-
Bbl€ MHCTDYMEHTBI, OCYIUECTBIIIET KOHTPOJb, B TOM YKCIE M B PBIHOYHOMN
ctepe. KoHTpons rocyzapcrsa NOApasAeSIOT Ha IPAMOM M KOCBEHHbIH.
TpynHo oTAaTh NpeANoYTEHNE KAKOMY-JINO0 M3 HHX, TOCKOJIBKY KOCBEHHBIH
KOHTPO/b IpOsBIIAeT cebs kak BecbMa 3¢ ¢dekTHBHOe cpeactBo. Crona oTHO-
CATCS: CUCTEMa JILIOT ¥ HAJIOTOB, LIEHOBAA MOJMTHKA, PErYJTHPOBAHHE 3aHA-
TOCTH HaceJeHUus, NpopeCcCHOHANBHON IOOrOTOBKH, BIMAHHME Ha pa3sBHUTHE
HH(PACTPYKTYpPsl, HHPOPMALIMOHHOE 06ECTIeYEHHE U T. .

K mpaMomy rocyaapcTBeHHOMY KOHTpomo oTHOCAT: (1) ¢puHAHCOBBIMH
KOHTpONb, (2) 3KonorvyecKuit KOHTponb, (3) caHWTapHBIH KOHTPOIb, (4)
MOXapHBIi Haa30p, (5) KOHTPONL 3a MEpOit BECOB U ACHEXHOH eAHHULF, (6)
KOHTPOJIb 32 KaYeCTBOM HPOLYKUMM. OTH M IpPYTHMe KOHTPOJIBHBIE MEPEI
OCYILLIECTRIISIOTCA B IIPaBOBOM M OpraHM3alMOHHOH (opMe kak B Ipolecce
NPaBOTBOPYECKOH JeATeNEHOCTH, TAK M B XOJe peanu3alvH IIpaBa.

OneHuBas MepCreKTHBL! BMeNIaTeNbCcTBa Focy1apCTBa B MpeApHHUMA-
TebeKyto chepy (B chepy SKOHOMHKH, Su3HeCa), CIeOyeT IPUHATL BO BHA-
MaHUe pAA 00CTOATENLCTB!

BO-TIEPBAIX, HEOOXOAUMOCTh NPETYNPENAEHMA SKONOTHYeCKoH KaTacT-
pOQEl, pelleHHs 3KONOTMYecKHX MpobneM, TNOPOXIAaeMBIX CBOOOLHLIM
NpeApMHUMATEIbCTBOM;

BO-BTODbIX, HEOOXOANMOCTE OOPEOI ¢ KPUMHHATM3ALMEH IKOHOMUYe-
CKMX OTHOLLIICHHH;

B-TpeThMX, IpeoTBpalleHHe 3KOHOMHMYECKUX KPH3UCOB, COLMATBHBIX
HOTpACEHHH;
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B-UETBEPTHIX, KOHTPOJIbL 32 MCIONB30BAHUEM OOIIEHANMOHAIBHBIX pe-
CypCOB,;

B-NIATEIX, COHMATEHYIO 3alIMTY HauMeHee 00eclieYeHHBIX CI0EB Hace-
JIEHUA.

HHorna xapakTep OTHOLUEHHH My rocyJapcTBOM M GM3HECOM IThl-
TAlOTCA MPEeNCTaBUTh KaKk MapTHepcTBO. ECIM 3TO Tak, TO «IIAPTHEPCTBOY
OKa3bIBaeTCA BechbMa CBoeoOpasHbiM. Tam, rie rocyAapcTBO BBICTYNAET B
KayecTBe MOJNUTHYECKOH, BIaCTHOM CTPYKTYPBI, €0 «IapTHEPBI» BBIHYKIE-
HBI CJIelOBaTh Boje rocynapcrea. Tam, rae rocyaapcTBO BEICTYNAET B Kade-
CTBe CyOBeKTa SKOHOMUUYECKOM NEATENBHOCTH, HAET KOHKypEeHTHas Gopnba.
BwmecTe ¢ TeM, rocyaapcTBo M OH3IHeC B3aMMHO 3aBUCAT M HOMOJHMIOT APYT
JpyTa B pellleHnY obImeconnanbHbIX 3anay. [ToHMMaHKe 3TUX HCTHH CO3JaeT
OCHOBY JUTA HENIOBBIX OTHOLIEHUH, IpeIyNpexJaeT HATHILHNIE TPEHHMA.

B nocnegnue romsl POBOIMTCA HONUTHKA (pOPMUPOBAHHA MHPOBOIO
mpaea. Yro Kak He SKOHOMHKa MpefolpeesiseT NOCTaHOBKY 3Toro Borpoca?
OCHOBO#t COOTBETCTBYIOIUMX MMPOLECCOB ABJLIOTCA WHTEPHALIMOHAMM3ALIMA
KOHOMMYECKHX OTHOWEHHH, AEATENbHOCTh TPAHCHALIMOHAILHBIX MPOMBILI-
JIEHHBIX KOMMAHHE U MEXTyHapoAHas Toprosis. [ToaHBIM X0ZOM UIYT Ipo-
neccsl riobanusaumy. Otcioma B nokymeHTax OOH, MHOTOCTOPOHHHX U
IBYCTOPOHHMX COIJIALIEHUAX rOCYJapCTB, B HAalMOHAILHOM 33KOHONATENb-
CTBE MOSABIIAIOTCS HODMBI, PeryJIMpyolye IpearpHHHMaTeNbCTBO, KOHKY-
PEHIIO, TOPTOBIIO B MEXTyHapOIHOM Maclirabe. Y CTaHaBIMBAIOTCA pas-
HOH IOpHIMYECKOH CHIIbI HOPMBI, OFPaHHYMBAOIIE MOHOMONMU3M, 3JI0YIIOT-
pebnenus B NapTHEPCKUX OTHOINEHMAX, 06MaH notpebutencit u T. 1. Oia-
KUBAKOTCS TNPOLIETYPSl M Mepbl OTBETCTBEHHOCTH. COOTBETCTBEHHO M Ha-
LIHOHAIBHOE 3aKOHONATENBLCTBO OPMEHTHPYETCA Ha pa3pylICHHE MOHOMOb-
HBIX CTPYKTYP ITyTEM XECTKOr0 roCyqapCTBEHHOTO KOHTPOJIA 3@ MpoueccaMH
LeHTpanu3anuu Kanurana. OMHOBPEMEHHO HEKOTOPBIE IOCYJapCTBa MPOBO-
AAT TaKylo NTHOEpaTH3aLHIO PHIHOYHBIX OTHOIUEHHMH, KOTIa MOHONONH3ALMA
PBIHK2 0G0paYMBaeTCA HEBBITOAHBIMU CTOPOHAMM (NOMUIEPXKA MaAIoro Gm3-
HeCa, MOIIEPIKKA MHOCTP2HHEIX MHBECTOPOB, CHIDKEHHE MMITOPTHBIX Orpa-
HIMEHHH # T. ). OXHO M3 CaMBIX «CTapbIX» CPEACTB — aHTHUTPECTOBCKOE
3akoHomatenscTo CLIA, pemymiee coto ucropwro ¢ 1890 r.

Hrax, 3xoHOMuUKa BCEra MpeATiOaraeT y4acTHe B Heit rocynapersa. Ho
Y4acTHe Ha OCHOBE IpaBa Y € TOMOILIBIO NpaBa. Bonpoc Toybko B TOM, 4TO6bI
BCAKHMA pa3 ONpeNeNaTh Ipeeibl IPABOBOTO PEryNMPOBAHHSA SKOHOMHYECKIX
TIPOLIECCOB ¢.YYETOM BCEX OOCTOATENBCTB OOIIECTBEHHOTO Pa3BHTHA.

§ S. IIpaBo u kyALTYpa

VYcenewHoe pPelICHHE 3ama4y [PaBOBOMO PETYJIMPOBAHHUA BO3MOXHO
TOJBKO IIPH BbICOKOM YPOBHE UMBHJIM3ALMWH, IMOJUTHUYECKOH U npanosoﬁ
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KyasTypsl. CaMo MpaBo clieflyeT pacCMaTpUBaTh B Ka4€CTBE OAHOCO M3 TIPO-
ABJICHWA YesIoBEeUeCKod LUMBUIM3ALMHA M KyATYphl. Ho, B CBOW0 Ovepens,
¥IMEET MECTO 00paTHOE BIMAHUE MMPaBa Ha KyJIbTYPY, B CBA3H C 4eM 0003Ha-
YaeTcs NpofiieMa perylHpyoliell pojii 3aKOHOMATENLCTBA B cdepe KynbTy-
pol. IIpH 5TOM HeJIB3S He Y4UTHIBATH TOrO, YTO:

BO-I1epPBEIX, FOPUIMYECKHI 3aKOH CHIBHOE, HO HE BCECIITBHOE CPEJICTBO;

BO-BTOPBIX, KPOME IpaBa CYILECTBYIOT MHbIE COLHANLHEIE PEryJIATOpPLI
[oBeleHUA MOAeH;

B-TPETLHX, II0ka UMEIOTCA KpalHue NMposBieHWs GecKyJILTyphs, 32KOHO-
JATEJILCTBO HE TNOTEPAET CBOETO 3HAYEHW B YCTaHOBJIEHUH IIOPANKA, B Ipe.y-
TpeXIECHHH COIMATLHBIX OTKIIOHEHMH i 60phbe ¢ Hanbolee BpeTHLIMU H3 HUAX.

O6J1acTh KyJILTYPHI CTOJE CHENMPUYHA, YTO PeryIMpOBaHHe OTHOLIEHUH
Jmofeli 30ech ¢ MOMOIUBIO 3AKOHOB ABJIAETCA AEJIOM HE MEHee TOHKUM, YeM
peryJIBpoBaHyie IKOHOMHYECKMX OoTHOWeHHH. Ects Gosblnas JOMs MCTHHBI B
TOM, YTO Hpago He MOdxcem Gbimb Guiiue, Yem KybniypHoe passumue obuecm-
6a TloaToMy M37aBacMble FOCYHAPCTBOM 3aKOHBI €CIIH M [IOMMKHBI B KA4ECTBE
ompeleNieHHOM MoJelrH BecTH 3a co6oit (GopMHpOBaTE) COOTBETCTBYIOIIME
OTHOIIEHHS, TO He HaCTOJLKO, YTOOBI OTphIBATLCA OT HUX M MPEBPAIIATHCA B
3aKOHEI HelpaBoBble. MOXHO TaloKe YTBEPHIATh, YTO T4 OONBUIOTO YHCia
Mozel HOpMAaTHBOM NOBEICHUA CIY’KHT He 3aKOH, a caMa Ky/TeTypa (o6masn 1
IOpUOMYECKas), IOCKONBKY OHH He 3HAIOT KOHKDETHbIX HOPMAaTHBHO-
NPaBOBBIX NpEIIECAHKH, HUKOTHA HE 3HAKOMH/IHCH C NPAaBOBBHIMM aKTaMH.
Cnemyer Bcera UMeTh B BURLY JBYCTOPOHHIOIO CBS3b 3aKOHA H KYJIBTYDBI, HE
YIYCKas M3 BHIA «IPOH3BOAMTENHHYIO» PO KYJIBTYpPbl B IPOLIECCE 32KOHO-
JaTeNLHOM JEATENHHOCTH. B Xone mpaBonprMeHerns ofllas U IopranyecKkan
KYJIBTYPA BHINOJHAET POJb JOIONHHTENLHOIO HApAMY C 3aKOHOM M BMECTE C
HUM (paKTOpa OLEHKH (GaKTHIECKUX OGCTOATENBCTB H PELIECHIA IOPHAMIECKO-
ro neia. Ho mpu peamusaiym npapa IpaxJaHaMH MX KyJIbType HOBEPAOT
MeHBIIIE, [T0CKOJIBKY BEJIMKA ONACHOCTh OTKJIOHEHUS OT HOPMBI 3aKOHa B CHITY
JIHYHON 3aMHTEPECOBAHHOCTH, HEPA3BUTOCTH IOPHIMYECKOH KyJbTYphbl, €&
OTCTATOCTH, COOPHEHTUPOBAHHOCTH Ha aCOUMATTBHBIC LIEHHOCTH.

BBICOKMI ypOBEHb KyJBTYPhI HEM3OE€KHO OTKPBIBAET ITYTH rrpaaonowy
pasBUTHIO OGLUECTBA, MPaBOBOMY 3aKOHY W NPaBOBOMY IOCYNApCTBY. Hepas-
BMTOCTb KYJIbTYpbI, HAPOTHB, 00YCJIOB/IHMBAET [IPABOBOH HUTHIH3M, AECTIOTH-
geckie (pOPMBI M METOABI BIIACTBOBAHMA. TakuM 00pazoM, 3PHEKTHUBHOCTE
peryHpyioleil POJIH 3aKOROATeNBCTBA B 0GJIACTH KyJIBTYPbI PSMO IOTIOp-
LIMOHANTLHA YPOBHIO Pa3BUTHA Ky.l'ILTprI T. €. 0GBEKTY perynuponaum

§ 6. IIpaBo 1 notMTHKA

B koHTeKcTe 06LIeIMBITH3ALMOHHBIX IPOIECCOR M B aCIIEKTE Pa3BHTHA
obmeil KyabTypHI OOIIECTBA CTaBHTCA BOTIPOC O COOTHOIICHUH rpaBa, rocy-
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[ApCTBa, TOMMTHKM (COOTBETCTBEHHO ~ COOTHOLUCHHUS [PAaBOBLIX M MOJIUTH-
4eCKMX HOpM). OTO - OIHH U3 KUHOYEBBIX BOMPOCOB TEOPHH IOCYNapcTBa U
npaBa. KoMmyHucTH! BeneX 3a JIeHMHBIM BCErAa OOBABIAIM TIPABO MONHTH-
Ko#i, 3aKOH — MepO NonuTHIeckoi. B mocrcoumanucTHyeckoe BpeMs 3asaBH-
11 0 cefe MPOTUBOMOJOXKHBIE [IO3MLIMH: PBO M FOCYAApPCTBO JIODKHEI OBITH
LENOIMTH3UpoBaHLl. M 3To NMpH 0HOBpPEMEHHOM NPOBO3MNIALIEHHH ILTIOPa-
JIM3Ma MHEHHI, CBOGOIBI IOJIUTHYECKOH AEATENBHOCTH, MHOTONAPTHHHOCTH,
KOTd roCyAapCTBO HAXOAWUTCA B MMLEHTPE NMOJHTHIeCKoH GOpLOBI, KOrna
BCAKMHIA 3aKOH - CYTb [106€/Ipl ONpEeNENeHHOM MOJHUTHYECKON CHIBI WM KOM-
POMHCCa pAaa MONHTHIECKHX CHIL «JlenonuTu3anua rocy1apcTea 1 npasa»
— NO3YHT 6ecrepCrneKTHBHbIN ¥ MONMYJIMCTCKUM, He HaXoAsAIui cBoero o6oc-
HOBaHMA HY B OJHOM M3 COBpEMEHHBIX MO3UTHBHEIX MpaBoBbIX cHcTeM. «He-
OJIUTHYECKOE NPaBoy — 370 GHKIMA. B Iydiem ciyyae KT0-To MOXET 061-
ABUTE €ro Hpe3yMIILHMEH, Ho TO Oy/AeT onpoBepXiuMas Npe3yMIILps.

Tonbko ectecTBEHHOEe IIPaBO ¥, B OCOGEHHOCTH, IPaBo 00XeCTBEHHOE
MOXHO ObLTO 651 OOBABUTE HENOMUTHYECKIM NpaBoM. Eciu BHIAEATE ecTe-
CTBEHHO-IIpaBOBble TPeOOBaHHA, TO CETOMHA OHH IPOCMATPHMBAIOTCA Kak
HapnoguTHueckue. OfHako Te, KT0 (GOpPMYNHMpPOBa TpeOOBaHHA €CTECTBEH-
HOIo M Jaxe OO0XECTBEHHOTO IIpaBa, 4acTO NPelCTaB/IfANM OIpeleiacHHbIE
TIOJIMTHYECKME CUIIB! B OOLIECTBE M BBIPaXKald COOTBETCTBYIOMIYIO [OTHTH-
9ecKyIo JIMHHIO. TIpuMepoM MOTYT CIIYXHTh HIEOJOrH €CTECTBEHHOrO Mpa-
Ba, NpeACTaRIABIIHE Kjlacc Oypicya3vH BOIPEKHM MHTEpecaM JIBOpsHCTBa. B
HacTosilllee BpeMs pasHble TOJUTHYECKHE KPYTH CXOIATCA Ha MPU3IHAHMK
HEKOTOPBIX €CTECTBEHHO-NPABOBBIX TpeboBaHUit (MpaBO Ha >KM3Hb, HAIpH-
Mep), HO Jaxe M 37iech OpOM BeAeTCs CKPhITas IoJIUTHYeCKas 6oproa.

IlonHTHKA NpEACTaBIAET CO6OM COBOKYRHOCIL HOPM, OMHOWIEHIN. U
HONUMUYECKO20 COIHAHUA, C6A3AHHBIX C GopbOoil /100eil 3a enacmb U ee
ucnonv3zoeanue. He CryqaifHo MONMTHKA, IO ONPENENEHHIO, KOHIEHTPHDPYET
CBOM CBOYCTBA B X0/1€ M30HpaTebHBIX KoMIaHuHA. Takum 06pa3oM, MOJIHTH-
Ka MBICIIMMa TONLKO MO3UTMBUCTCKH. COOTBETCTBEHHO M COOTHOUIEHUE €€ C
HPaBOM KOPPEKTHO TOJILKO IO OTHOIUEHHIO K 001acTH IMO3HTMBHOIO Hpasa.
B snuueHTpe MOTMTHKM HaxXOAATCA TOCYAapCTBEHHBIE OpPraHel, Bee Ge3 Hc-
KIFO9EHHUA H, CIIEAO0BATENLHO, TPABOBOE OCYNAPCTBO B OCOGEHHOCTH BSKET
TIOJIMTHKY Y PABO B OJHY CLIEIIKY.

Eciu npaBo cyTh MOJTUTHKH, TO MOXHO JIH FOBOPUTH 06 X COOTHOLIE-
HuK? [la, NOCKOJBKY IOJUTHKA He BCA BXOMMT B 1PaBo, a TOJIBKO TOM Ha-
CThIO, KOTOPYIO YHA€TCA IPOBECTH B COOTBETCTBYOIUIMX IpPaBOBBIX aKTax.
Kak Tonpko NonMTHKA CTAHOBHTCS NPABOM, OHa NMPHOOPETAET UHBIE KAYecT-
Ba. Eciim 1nst monuruku BooOGlie CBONCTBEHHb PasHble NOIXOMLI, pasHble
[OJIUTHYECKHE TEHJCHUMH, HEONWHAKOBble KOHUENIMH, €CIH eNWHCTBA B
TOJITHIKE HET M0 ONPEAENEHII0, TO NPaBO MONKHO GLITE OUHON M Hempo-
TUBOPEUUBOH CUCTEMOH.
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Hexotopas 4acTs nonuTHKH (BHYTPULAPTHITHOMN, HANPHMep) MOXKET Oc-
TaBaThCs 6e3pAINMIHOM K NpaBy, HO HUKAKOE MPaBO He GE3PANUUHO K MONK-
Tike. Jo6as monuTiKa MEPUTCS Ha TIpeIMET COOTBETCTBHA Mpasy. [lomuTika,
NpOBOAMMAsN BOIPCKU NpPaBY, HE MOXET HAXOAUTH MOANEPKKM OOLIECTBA M
3aKOH B psifle CITy4YaeB IpsMO OOBABIAET ee NIpeCTynHOM. Bmecre ¢ TeM, uMe-
IOT MECTO OOBEKTHBHBIE 0GCTOATEBCTBA, KOTOPBIE 3aCTABIAIOT OTAAT JIpesi-
TNOYTEHHE NONIMTHKE, OOA3BIBAIOT el pYyKOBONCTBOBATHCA, ECIIM HE B [IPABO-
TIPMMEHHTENTBHOH, TO, BO BCAKOM CITy4ae, B [IPaBOTBOPYECKOH NEATENBHOCTH.

[lepBriif crydali, korma NONWTHKA ONEpexaeT NPaBOBOE pa3BUTHE
(HOpMa KaK pa3 B TOM, UTO [IPaBO OTIMYAETCA CTABWILHOCTBIO, a MTOJMTHKA
6onee NUHaMUYHA), MONMTUKA NpeaaraeT pelueHue, B GOJbIIEH CTEEeHH
oTBevarolee obmecTBeHHBIM NMOTpebHOCTAM. IIpoTHBOpEUHe MeXTy MOHN-
THKOH M MPaBOBLIMH HOPMAMH CHHMMaeT 3aKoHoJaTens. BTopoi ciydaii, Ko-
rja rnparo Boo6Ile He PeryiUpyeT COOTBETCTBYIOIME OTHOLICHHA, UMEEeTCs
npoben B Npage. A MOJUTHKA TpeUIaraeT onpele/ieHHoe pelleHe B paMKax
o6lIMX TNpUHIMTIOB NpaBa. 3pech Taioke paboTa ANA 3aKOHOAATeNd, HO M
MpaBOIPHMEHUTEb MOXKET BOCIIOJIBL30BATHCS YCITyTaMU TOJHTHKH.

CKazaHHOE MO3BOJIAET BUALTE, YTO NOJUTHKA OIMTHKE U TIPaBO HpaBy
po3Hb. B nepenoMHble MepHoaB! JXHU3HN OOLIECTBA IOJHTHKA BBICTYTIAET Ha
NEPBHIN IUIaH, MPaBALIAEC HAYMHAIOT (TATOTHTHCA» MMM )K€ CO3JaHHBIMH M
CTaBIODMMHM U HUX M U1 oOLIECTBA HEBBIHOCHMBIMH 3axoHamH. ITosToMy
HENb3s pa3 M HaBCEer[a OTBETHTH Ha BOIPOC, HeMY OTAaBaTh NpeANoYTeHHe?.
OTBeT 3aBHCHUT OT Ka4ecTBa MOJUTHKHY M MpaBa, OT TOIO, Kakoi MHCTPYMEHT
MOXET ChIIParhb MONOXUTENBHYIO ponb. OTO B Haeane. B peannn nonurika
«OKCILTyaTHpyeT» IPaBo B KayecTBe PellieHMA NONUTHYECKHX pobieM 1 na-
JiekO He Bcerja B MHTepecax Bcero obmiectna. [IonuTHKa 9acTo TECHO MOBS-
3aHa C IPaBOBBIM HHMTWIN3MOM U GoJiee TOro — ¢ NpaBoBBIM GecrnpencaoM.
BrpoueM, ¥ TIONHTHYECKHA HUTIIH3M IO Pa3HbIM OPHYHHAM HMEET MECTO.

IMonuTrKa «ONB3YET» IPaBo, HO M IPaBo He TOJBKO B CBOEM CO3/Ia-
HMH, HO U B CBOEH peanysalliy He THyIIAeTcs ONepeThes Ha MOIHTHKY. Cka-
3aTh, YTO HpPaBO ABIAETCA CIyKaHKOH TONUTHKM — GyNET TOIBKO OTHAacTH
BepHO. TIpi HODMaJIBHON CHTYyalMH BRIMIPhIBaeT Gonbiie Ta MOJNUTHKE, KO-
TOpas HaXOIUTCA B YCITY)KEHHH TIpaBa.

Tpe6oBaHyA MONMTHKA B OTHOIICHMH MpaBa ¥ TpeGOBaHNsA paBa B OT-
HOIIEHHMH MOJUTHKH B COBOKYITHOCTH 06pasytoT chepy npasosou NOUmMuKu.
OHa - Pa3HOBHHOCTb, YacTh TONUTHKY, H HE O6A3ATENBHO, YTO 3TA YACTh
HAXOAMTCA B MOJHOM rapMOHHMH C OCTANTBHBIMHU 4acTaAMu. CriefyeT MMETh B
BH/IY, 4TO NPaBO — YacTh TOJINTUKK BO BCEX €€ PA3HOBHMIHOCTAX, XOTA U B
pa3Hoit cTemeHH. DKOHOMMUECKas TIONMTHKA HAXOIMT CBOE 3aKPEIUICHHE B
IlpaBe, HATpHMep, B [UIaHe OXPaHbl JKOHOMHYECKHX OTHOLIERHUIT — BCer/a.
Boob11ie, HampacHb! TONBITKH OTAETHT X03AHCTBEHHO-3KOHOMHUHECKHE CTI0-
pbl OT FopUaMIeckuX. Eciu ecTh BIIOIHE ONpeaeeHHas NOUTHKAE ~ obecrie-
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YMTh MEPBOHAYaNbHOE HAKOMIeHUe KamuTana JEOOBIM, XOTHA Obl M KPHMM-
HaTbHBIM 00pa3oM, TO 3aTeM HeusbexxHo GopMHpyeTCa noJuTHKa mo obec-
TIeYEHMIO YCJIOBUM GeCnpenaTcTBEHHOTO FOCIOACTBA 3Toro kanutaia. H To,
H Ipyroe ocIiopuMo B cylne6HoM nopsanke. HopMansHoe pa3BUTHE SIKOHOMM-
KH TpeOyeT U3BECTHOMH [MPO3pauyHOCTH M HCKIOYaeT MOIUEHHMYeCTBO. TeHe-
Bas, 3aKyNHCHaA NMOTHTHKA KOPPEJHPYET C TeHEBRIM MPABOM U TaKO€ MOJIO-
XeHHE HE MOXET He ABJIATHCA IPEIMETOM CyaeOHBIX Pa3OUpaTenbCTB.

W kynbTypHas NOJMTHKA 3aKpeIUieTCa B PaBe, HO B MEHBIUEH CTENeHU.
B obnacti HoeHileH pocCHHCKOi SKOHOMMKH HEKOTOPOE BPEMS IPaBO YacTo
TIacoBaio, a OTKPHITO O(OPMIIEHHOHA NOIMTHKM He 6bUI0, Booblue; B chepe
KYJIbTYPbl CTUXHIHBIE [IPOLIECCH] PO JOIDKAIOTCA IO HACTOSLIET0 BDEMEHH.

TaxivM o6paszoM, HeJlb3s MO3HATh TOCYAapCTBO U MpaBo Oe3 yuera ux
CBA3U MeXIy co00M U CBSI3Y C 3KOHOMHKOH, KyJIbTYpOH, NOJUTHKOMH, HX B3a-
MMHOTO BO3eACTBMA ApYT Ha apyra. Hempas ucrons3oBarh 3KOHOMHYECKHE,
MOJIUTHYECKHE M TIPaBOBBIE METOIB! PEIIEHUS COIMAIBHBIX HpobjeM 6e3
ydeTa CHCTEMHOH CBA3M MEXTY HUMU, OOIICIMBHUNH3aIMOHHOTO H KYJIBTYp-
HOIO KOHTEKCTA. -

§ 7. O630p celNaILHOI JHTEPATYPBI IO TeEME
«IIpaBo B cHcTeMe cOllHATLHBLIX HOPM 061LIeCTBa»

Cnelyer UMETh B BHIY, YTO CICLHAILHBIM M3YYEHHUEM Pa3IMYHBIX CO-
IHATEHBIX HOPM M MEXaHM3MOB MX ACHCTBHSA 32HMMAIOTCA MHOTHE HEelopu-
JNMYECKHE HAYKY — COLMOJIOTHS, [ICHXOJIOTHS M T. [I.
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Tema 9. OBILLIEE IIOHATHE IIPABA

§ 1. HopMaTuBHOe OnpeaeieHue nNpapa

C TepMHHOM «IIpaBo» M 6€3 CHELMAIBHOTO H3y9eHMs HOPHIMMECKHX
JTUCLMIDIHH HEOAHOKPATHO CTAIKHUBaeTcs Kaxabld yenosek. Haubosee gacto
JAHHLIR TEPMMH ynoTpeOnseTcs B ABYX 3HadeHMsX. Bo-nepBbIxX, Kak BO3-
MOXHOCTh COBepHIaTh OIpeleeHHbIe, FOPHOMYECKH 3HATUMEBIE NCHCTBHA
(HanpuMep, MPaBO JMYHOM COOCTBEHHOCTH HAa aBTOMALINHY, TIPAaBO Ha [10JIy-
4eHMe BhICLIEro o0pa3oBaHMs ¥ T. A.). DTO Tak Ha3blBaeMoe CyGheKTHMBHOE
MpaBo, T. €. IIpaBo, NPHHA/UIEKallee KOHKPETHOMY JMLYy. H, BO-BTOPBIX, Kak
3aKOHOJATENIbCTBO Kakoif-mibo cTpaHsl (HalpHuMep, «ceMeiiHoe mpaso Y3be-
KUCTaHa» «TpaIaHckoe mpaBo Poccum», «yronorHoe npasBo Pecrybmuxu
Benapych» ¥ T. ) — 3TO TaK Ha3biBaeMoe 0OBEKTHBHOE IIPaBo, H3YYCHHEM
KOTOPOTO B OCHOBHOM H 32HMMAIOTCSI BCE IOPMAMYECKHE TUCIHTLTHHEL.

CoupanbHoe Ha3HaYeHHE roCYAapCTBa COCTOMT B PErYJIHWPOBaHWH OT-
HoLreHMi B obmectBe. ['ocynapcTBo perynupyer oOLIECTBEHHbIE OTHOLUE-
HMA C MOMOMIBIO ITpaBa, W31aBasi HOPMATHBHEIE AKThI, B KOTOPBIX CONEPXKAT-
CA MpaBMna nopedeHMs obmero xapakrepa. OdguluManbHble HOpMaTUBHBIE
JOKYMEHTBI M3BECTHBI ¢ APeBHEMIIX BPEMEH, CaMblif cTaphilf H3 HUX — 3a-
koHp! LlTymepckoro uaps Yp-Hammy (3 ToIc. et mo H. 3.). B kypce uctopuu
TOCYHAapCTBa U MpaBa KU3YdaloTCsa TaKue QpeBHUE IaMATHUKA IpaBa, KaK 3a-
KoHb! Xammypanu, MaHy, 12 Tabnuu, Pycckas npasaa u ap.

B HacTos1I€E BPEMS MMEETCA OTPOMHOE KOJNMIECTBO HOPMATHBHEBIX akK-
TOB, U3[1aBAEMBIX Pa3IMIHBIMH OpraHamMu rocynapctea. MoxHo naTe orpe-
JeIeHAe MpaBa, COAEPXKAIIErocd B 3THX HOPMATHBHBIX aKTax, T. €. HOpMa-
THBHOE OIpE/IeJIEHHE NpaBa, Kak 0603HaYeHO B Ha3BaHUY Naparpada.

IlpaBo — 3mo cucmema o06WIEOGAIAMENBHBIX, YCHAHOCAEHHBIX U
obecneyugaemMslx 20cyoapcmeom HOPM, RPEOHAIHAYEHHBIX ONA PeZyIUupo-
8anuA omHowenuii 6 obuecnege.

IMompobuee xapakTepusys Takoe sBJIEHHe, Kak OpaBo, HeO6XOmIMO
yKa3aTh Ha CJIEXYIOIHE MOMEHTRI:

1. OpHO M3 OCHOBHBIX CBOMCTB NpaBa — HOPMATHBHOCTL. IIpaBo co-
CTOHT K3 HOPM — MpPAaBHJI MOBENEHHA OOILETO XapakTepa, peryiHpyIOMIX
obmecTBeHHbIe OTHOLICHHA. «HopMa» B MepeBoie ¢ MATUHCKOTO O3HAYaeT
«obpazel». HopMaTHBHOE peryaMpoBaHue OGIIECTBEHHBIX OTHOIIEHHUI
Tpe/icTaBliseT coGO YCTaHOBNEHHe OOIMX NpPaBMI IS ONpeldeleHHOMR
TPYIIBI KOHKPETHBIX CITy4aes.

2. llpaBo kak peryiATHBHAA CUCTEMa COCTOMT U3 00360.1eHull («MOXK-
HO®), 3anpemog (KHENb3AN) U CEA3BIGAHUIE (CIOMKHON), KOTOpBIE Onpefe-
JSOT ObWmi MaciuTab noseneHus cyGrekTa. [Ipaso mmeer HEMEPCOHHPU-
UMpOBaHHEIH, HEKOHKPETHBLH, 06LIMit XapaKTep. 30eCh HET HHAMBHTYaJILHO-
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TO ajpecara, NMOCKONEKY NPaBO PErynHpyeT He KOHKDETHYIO CHTYalMIo, a
PAX CXONHBIX CHTyauui. OHO pacpOCTPaHAET CBOE NEHCTBUE Ha BCEX, KTO
Oka3aJICH B OTPENENICHHBIX YCIOBMSAX, B ONPEIeNeHHOM Ka4yecTse, XapakTe-
PU3YETCs HEOOHOKPATHOCTBIO U ANHTENBHOCTRIO ACHCTBIA.

3. TlpaBo — 3To He MPOCTO COBOKYHHOCTH HOpM, 2 oflpefieNieHHan HX
cucmema. TONBKO B CHCTEME, BO B3AHMOCBA3H MDABOBBIE HOPMBI MOTYT
NPOSABUTL CBOW DPEryNUpYIOIUME CBOMCTBA, M €M TECHEE COIJIaCOBAHHOCTD
MpAaBOBBIX MPEANMCAHHM, TeM 3¢ deKTHBHEE IpaBo.

4. llpaeo ycmanasnueaemcn zocydapcmeennsimu opzanamu. Kaxnplit
FOCYDNapCTBEHHBIK OpraH B Npejenax CBOeH KOMIETEHLMH H3TaeT HOpMa-
THBHBIE aKTEl, B KOTOPLIX COAEPXaTCA HOPMEI NpaBa. DTO He €AMHCTBEHHEIH,
HO Hauboree XapakTepH.Iil CHOCOG YCTAHOBIEHHS MpaBa.

5. TlpaBo 06a3amentHo 115 HCNIONHEHUS TEMH TPKIAHAMH, OPraHM3a-
LYAMH WIH OpraHaMi roCy[apCTBa, KOTOPHIM OHO afgpecoBaHo. B o6mieo6s-
3aTeNBHOCTH O(HLUHANLHLIX NPEANHUCAHMI NPOSBIAETCA CYBEPEHUTET roCy-
JlapcTBa.

6. Peanuzalis Npasa 2apanmuposdana 20cydapcmeom. BobIIHHCTBO
TPAaBOBbIX HOPM COOIIONAETCA M MCHOJHAETCA NOOPOBONBHO, OAHAKO 3a Kaj-
Zof AOPMOH NOTEHLMATHHO CTOMT BO3MOMKHOCTE [OCYNaPCTBEHHOTO MPHMHYX-
AeHVs K HCTIONHEHHIO M OTBETCTBEHHOCTH 32 €€ HapylleHHe. DTO /1 MHOTHX
Jxofiel ABNAETCA HaKTOpOM, 00ECTIEYMBAIOILMM IPABOMEPHOE [OBEIEHHE.

-Ilocnenuue Tpy cBoiicTBa mMpaBa B JIMTEPATYPE MHOTAA 0003HAYANOTCA
TEPMUHOM «IIPOLETYPHOCTEY. IIpaBo xak perysaTHBHasA CHCTEMa MMEET Oll-
penesieHHBIE TPOLIEMYPhl CO3NaHMsA, PeaM3alMy M 3amuThl. JaHHAA Xapax-
TEpHCTHKA I0YEPKUBAET CBA3Db IIPaBa ¢ N'OCY IAPCTBOM.

7. IlpaBo — cucmema opmansHo onpedereHHsIx, T. €. TAKHX HOPM,
CoJIepXKaHUE KOTOPBIX BEIPAXKEHO B TEKCTE HOpMATHBHOIO axta C mpeBHeEH-
IIMX BPEMEH [OCyIapcTBO CTPEMIIIOCH K 3allMCH, K YETKOMY BHEMIHEMY BbI-
PaxXeHHIO CBOMX 0GHIMATBHEIX BEJIEHMH H, KaK PaBMIIO, — K 03HAKOMJICHHIO
¢ HUMWM HaceneHwl. Tak, 3aKoHbl XaMMypan# 6bLH BIOUTHI ICTMHOITUCHIO Ha
6azansToBOM crosbe, KOTOPHIH, MPEANONIOXKHTENBHO, HAXOAWICA B LEHTpE
Basmwiona.

8. Cnemyert yka3aTh M H2 T2KOJi IPH3HAK NpaBa, Kak ounamuam. I1paso
C pa3BUTHEM oblllecTBa He OCTaeTCA HEMIMEHHBIM, BBOIATCA HOBLIE ITPABO-
Bble HOPMBI, OTMEHSFOTCSA CTapble, MHOTHE NPEANMCAHMA CO BPEMEHEM Ie-
pedOpMYTHPYIOTCS, M3JIaraloTcs HHAve, MO-ApYroMy [PYNNMpyroTcsa (Ha-
npuMep, 06ne IMHIOTCA E 60nee KpYyIHBIE HOPMATUBHBIE AKTHI).

B paznHYHBIX M3NaHHAX MOXHO BCTPETHTh YKa3aHWE W Ha ApyTHe [pu-
3HaKH NpaBa. B yacTHocTH, 06pallatoT BHUMAHKE Ha CreXyiolue B2 MOMEH-
Ta, KOTOpble B MapKCHCTCKO-JTEHHUHCKOH FODHIMYECKOH HAYKe CYHTAIMCH Cy-
IECTBEHHBIMH XapaKTEPUCTHKAMH [papa, NOCKOJBKY B HUX MPOCTIEHHBAETCS
CB3b C IKOHOMMYecKoit cepoit xu3nn obLuecTBa U ¢ 60pbboit Kiaccos.
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Copepatiue 1pasa, B [ENOM, ONPELEIIIeTCA MaTePHANbHBIMH yCIOBHA-
MM XI3HH o6mecTpa. Takoii BIBOA 65U cliena ¢ onopoii Ha Tpyawl K. Map-
kca u @. DHrensca, B 4acTHOCTH, Ha «Kpuruky I'oTckoft mporpaMmsey: «I1pa-
BO He MOXeT ObITh BBIIIE, YeM IKOHOMMUECKHI CTpoi 1 00yCIIOBIEHHOE MM
KyTBTYpHOE Pa3BHTHE OBILECTBAY .

T1paBo BEIpaXaeT BOMO SKOHOMUYECKH [OCIOACTBYIONIErO Kiacca. JToT
BOTIPOC — B YbHX MHTEPECAX MPABO PETYNMPYET OCIUECTBEHHbIE OTHOLLIEHHA —
SABJIAETCSA TPATMUMOHHBIM I MapKCHCTCKO-IEHHHCKOH TEOPMH rocyfapcTea
M [paBa, KOTOpas TOBOPHIIA O TOM, YTO IIpaBo IO CBOEH CYIIHOCTH ARIACTCA
BO3BEJCHHON B 3aKOH BOJieH 3KOHOMMYECKHM FOCIOACTBYIOLIEro Kiacca, co-
JepXKaHue KOTOpOH ONpeNenseTca MaTEPHaNbHLIME YCIIOBUAMH €70 KIHIDY.
K 6onee moapoGHOMy paccMOTPEHHIO TaHHOM Mpo6rieMbl BepHEMCA MO3/Hee.

OnpeneneHyit Npasa, PazMYaroIIMXCs KaK OTASNbHBIMH HIOQHCAMHM, Tak U
BechMa CYHIECTBEHHO, B COBPEMEHHOMN IOPHIMYECKON HAaykKe NPEMLTOKEHO Be-
1uxoe MHOXecTBo. Hanpumep: «IIpaBo — amo cucmema obuieoba3amenbHsix,
GopmanbHo onpedenenHbLX IOPUOUHECKUX HOPM, YCHIGHAGAUBAEMbIX U ODec-
neuugaeMslx 20CyOapcmeoM U HANPABAECHHBIX HA YpezyIuposanue obuecnt-
sennbx omuouenuti»” «lIpapo — 3mo cucmema o6uieoGI3aMenbHLY, Hop-
MAIBHO ONPeQe/IeHHbIX HOPM, 00ecReHU8deMblX 20CYOapCBoM U HANpas-
JNEHHBIX HA PEZYUPOSAHUE NOGEOCHUA NII00ei 8 COOMBEMCMGUYU C NPUHA-
mbiMU 8 OGHHOM 0oOwiecmee YCHOAMU COUUANbHO-IKOHOMUYECKOU, NOU-
HuYecKoll U OyxoeHoit scusnuy”, «IlpaBo — 3mo cucmema obuieobazamerv-
HbIX NPAGUI NOGEOEHUA, YCIAHACAUCAEMBLX NUOO CAHKUUORUDYEMBIX KOM-
HEMeHMHbIMU 20CYOAPCINGEHHOIMU OPZARAMU UAU NPUHUMAEMbLX RYMem
Dedependyma é Yennx pezyaupoeanusn obuieCmeeHHbIX OMHOWuIeHU, 8bipa-
HCAIOWUX GOS0 ONPEDETCHHBIX KNACCO8, C10€6 HACETCHUA, d N0 MeDe JeMo-
Kpanuzauuu obuwiecmea — 060/16UIUHCINGA HAPOOA C YHUEMOM UHMEPECOE
MEHBULUHCIMGA, PCANUIAUUA KOMOPLIX 06ECHEUUBAETCR 20CYOAPCINGOM) .

MHorue coBpemenHbie ydebHble I0COOMA MPELTAraloT pa3iuyHble BapH-
aHTBl PaCCMOTPEHHOIO BhIlle TAK HA3BIBAEMOTO HOPMAMUSHO20 NOHUMAHUSL
npasa, T. €. IOHMMaHHA NpaBa Kak COBOKYIHOCTH MpaBH, COAEPXAIIMXCA B
W3/1aBaeMBIX TOCYApCTBOM HOPMAaTHBHBIX aktax. OIHAKO FOpUAHYECKan e
CTBUTEILHOCT: JOCTATOYHO CJIOXHA M pasHooOpa3Ha, oHa MpeArofaraeT Ha-
JIM4HE CAMBIX PasHBIX MOMXOJOB K e M3ydeHHIo. Hapsany ¢ HOpMaTuBHBIM

' Ou.: Mapxe K, Dneense @. Cou. T. 19. C. 19.
2Maprcc[( Onzenve K Manngect kommyrmeriieckoid napmvm //Coy. T. 4. C. 443,

* Maasxo A.B. Diaaven no TeopHH rocynapctsa u npaea: 100 omeeros Ha 100 BO3MONMHBIX
BOIPOCOB. Yuebno-meton, nocobue. M., 1996. C. 46.

TCOPPDI rocyaapcrtsa u npasa. Kypc neiawit /Tloa pea. HU. Marysosa u A.B. Mansko.
Caparos, 1995. C. 112.

* Fopbamox HA., Kyuunciutt B.A. O6ilias Teopun Npana: OCHOBHBIE NOHATHA M JIOTHYECKUE
cxembl. Munck, 1996. C. 24.
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TIOHMMaHHEM IPaBa ¥ OCHOBZHHOM Ha HEM HAYTHOM HalpaBIEHWM — IOPHIM-
YECKOM MO3UTHBHM3ME, €CTh MHBIC BADHAHTH! NOHUMaHMA U [OCTYDKEHMS CYILl-
HOCTH Npasa, HHbIE HAaYYHbIe WKOJLl. OHM 6YDyT paccCMOTPEHH! B 3AKTIOYH-
TELHOM pas/ielie, a M0Ka OCTAHOBMMCA HA MPUYHHAX CYIECTBOBAHHMS B JODH-
JIMECKOi HAYKE PA3THYHBIX NIOXO0/O0B K MIOHUMAHWIO paBa.

§ 2. OcHoBaHus PA3IHYHBIX MOAXOAOB K MOHHMAHHIO NIpaBa

C moMoLIkIO TpaBa, COUEPXAIIErocA B HOPMAaTHBHEIX akTaxX (TaK Ha3bl-
BAEMOT0 NMCAHOIO JIPaBa, ONPEAETICHHE KOTOPOTO MPEIJIOKEHO Bhille), HOCTa-
TOTHO YNOGHO PEryIHpoBaTh OOILECTBCHHBIE OTHOILEHUA. K mpevMyinectsam
MHCAHOIO NpaBa OTHOCATCH: BO-NEPBBIX, BO3MOMKHOCTH AKTUBHO BITMATH Ha 06-
IMECTBEHHbIE OTHOMICHNISL, ITOCKONBKY I'OCYJapCTBO PACcHojlaraeT CIeLUAThHBIM
aImapaToM I peanH3alii IPaBoBEIX HOPM, MOXET 00eCIIeYUTh ITOT MPOLIECe
IIPH NOMOLM MEp MPHHY)KACHWA; BO-BTOPBIX, ONEPAaTUBHOCTH, BO3MOXHOCTD
6bICTpOro BO3ACHCTBHA Ha NPOLECCH! JIMKBHAALMY WIM, Ha060POT, pasBUTHA
ofpeieNieHHBIX 06ImecTBEHHBIX OTHOILEHWU! TIPU NMOMOIIM OTMEHBI HIM H31a-
HHMs COOTBETCTBYIOMIMX HOPMAaTUBHEIX aKTOB; B-TPETHHX, YAOOCTBO 10OJIb30Ba-
HMA 1A JIHL, NPUMEHMIONHMX NpaBo, MOCKOJILKY COAEpXKAHHE MPABOBBIX HOPM

* 3AMACaHO B TEKCTe HOPMATHBHEIX aKTOB; B-4€TBEPTHIX, €IMHOO0pa3ue NIOHNMa-
HUA Y AelCTBMA NPaBOBBIX NpEIIMCaHMIi Ha BCEH TepPHTOPHM CTPaHbI — EIy-
HBIT PeXM 3aKOHHOCTH, OAMHAKOBAY 3AUIMTA NPAB [PaX(iaH M T. 11,

OnHako, XaK NOKa3bIBaeT IOpPHAMYEcKkas HCTopus obmecTsa, HeBO3-
MOXHO peryjiMpoBaTh OOINECTBEHHEIC OTHOMIEHMA TOJILKO MNPH MOMOLIM
HOPM, M3aBacMbIX rocynapcTBoM. CreoBaTeNbHO, HEBO3MOXHO H TOJBKO
HOPMAaTHBHOE OHHMaHue Npasa. Ha 370 ecTh CBOM NMPUUHHB! KaK 00beKTHB-
HBIe (He 3aBHCSIIME OT BOJIM M CO3HAHMA JMoeH), TaK M CyOheKTHBHBIE (T. €.
3aBHCAIINE OT BOJIM U CO3HAHHUA JIOACH).

PaccMOTPHM CIIOXHOCTH, BO3HHKAIOMME TIPH PeryJIHMpOBaHMH OfmecT-
BEHHBIX OTHOIIEHHI C OMOLIBI0O HOPMATHBHBIX 2KTOB, M3JaBacMbIX Trocy-

.. jiapcTeoM. COBEpPIIEHCTBA M NOJNHOTHL 3aKOHOATeNBCTBAa HEBO3MOXKHO H0C-
THYB B CIULY CIEAYIOMMX OOBEKTUBHBIX PHYHH.

Ileppan npu4nHa. HopMarvBHBIA aKT NMPUHUMAETCA A perynHpoBa-
HH# 06IMECTBEHHBIX OTHOINEHMH B OYXYILEM, @ KOMNETEHTHBIH MOCYIAPCTBEH-
Huli OpraH, KOTOPBIH M3NaeT NAHHBL aKT, HCXOAMT U3 CYIIECTBYHOIINX obme-
CTBEHHBIX OTHOIIEHUH. B pe3yybTaTe, HODMATHBHEIH axT Yepe3 ONpele/ICHHOE
BpEMA yKe MOXET He COOTBETCTBOBATh IMOCTOAHHO Pa3BHBAIOLIMMCA obmect-
BEHHBIM CTHOLICHHAM, T. €. (yCTapeBacT». B 3TOM cilyyae OHU perylaupyloTca
paBOBLIMM HOPMaMH, COIEPIKAIMMHICSA B IPYTHX HCTOYHHKAX TpaBa.

HVHLIMH CIOBaMM, HOPMATHBHBIA aKT Npe]CTaRIAeT coboi ¢ukcalmio
COCTOSHUSA 0BILECTBEHHBIX OTHOIIEHUI B onpeieieHHoe Bpems. OTie/bHbIE
IpPaBOBble LIKOJBI, aGCOMOTU3UPYS MOMEHT H3IMEHYHBOCTH, FOBOPAT O CHAU-
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MEHIH 3HAYCHIA HOPMATHUBHBIX aKTOB B COBPEMEHHBIX YCIIOBHAX, 3 HEKOTO-
phle Iae OTPHUAIOT 3HAYEHHE NPaBa, COAEPAALIErocs B M31aBacMbIX roCy-
JapCTBOM OGUIMATBHBIX JOKYMEHTAX, B KayecTBe I(GHeKTHBHOrO perynsro-
pa o0LIEeCTBEHHBIX OTHOLIEHHUH.

VKa3aHHe Ha 3TOT HEJOCTATOK MHCAHOrO NMpaea, Ka3anock Obl, MPOTU-
"BOPEYHT €ro IOCTOMHCTBY — ONEPaTUBHOCTH PEryJIMpPOBaHHUs O6IMECTBEHHBIX
otuotiennit. Kax mokassiBaeT npakTika, BO3MOXKHO W TO, H Apyroe — Y o1e-
PaTMBHOCTb, X OTCTABAHME OT XKU3HK, OT peaNbHBIX NOTpeOHOCTeH B NpaBo-
BOM pETryJIMPOBaHUY, ¥ IPUMePhI TAKOTO OTCTaBAHMA OTHIOAD HE PeMIKH.

JeHCTBUTENLHO, BO3MOXHOCTH UeJioBeka MNpEeJBHACTh JajbHeiluee
pa3sBUTHE TAKOTO CIIOXHeiwero deHoMeHa, Kak OOIIECTBO, cledyeT NpH-
3HaTh OrpaHH4EeHHLIMUA. HChoNb3ys MaxMaTHYIO TEPMUHOJIOTHIO, OTMETHM,
YTO (IPOCYNTATE» Pa3BUTHE MHOTHX OOIIECTBEHHBIX OTHOIIEHHHA BO3MOXKHO
JIMIIB Ha HEMHOTOe KOJHYECTBO «XOHOB». JTOT MOMEHT CJIEAYET YACHHTDh
IJ1S CEPBE3HOTO OTHOLMIEHHA K AEATEAbHOCTH IO COBEPLIEHCTBOBAHHUIO 3aKO-
HOJATeNLCTBa, TeM boJlee YTO HepenKko HE MPOBOAWTCA TLUATENBHBIA aHANHU3
TeHACHIWHA PaIBUTHA TEX WIH UHBIX cep OOLIECTBEHHOH KHU3HM ¥ HE Y4YH-
THIBAIOTCA OaX€ Te BOSHUKILHE BMOCIENCTBUM HebmarompusaThble 06CTOA-
TENbCTBA, KOTOPhIE MOXHO GLUIO MPEXYCMOTPET.

Bropas npuynHa. B nponecce peanmsaliui MpaBa BO3HUKAIOT TPYAHO-
CTH, CBA3aHHBIE CO CIIOCOOAMH M3JIOXKEHHA [IPABOBLIX HOPM B HOPMAaTHBHBIX
akrax. 31eck Heo6X0AUMO 0OPATHTE BHUMAaHHE Ha CJeLYIOLUIHEe MOMEHTSI.

AHanM3Upya MUCaHOEe NpaBo, MOXHO 3AMETHTh, YTO OJHH [PaBMIIA MO-
BeJIEHUA O9eHbh KOHKPETHLI, ACTATH3HPOBAHB!, MAKCUMAIBHO MPHOJTHKEHE! K
OTpelieNIEHHOM CUTYaUHH, B TO BpEMA KaK APYTHE MMEKT HECKONbKO abCT-
PaKTHBIN XapakTep, IPH HX H3JI0XEHHH UCIIONB30BaHbl bonee 0bIIKe noHs-
THA U BeIpakeHud. Takum o6pasom, roBopsAT o kasyucmuynom v abcmpaxm-
HOM U3JIOXKCHHH NPAaBOBBIX HOPM. AGCTPAKTHOE H3JTO)KEHWeE TIPaBOBEIX HOPM
cunraercs Gonee ynoGHbIM M NPOrPECCHBHBIM. DTOT CHOCO6, IPH KOTOPOM
HCIO0IB3YIOTCSL 0600II@I0LIME TIOHATHA, MONYYWI PACIpPOCTPAaHEHHE € CO-
BEPIICHCTBOBAHHEM 3aKOHOAATENbHON TEXHMKM, TaKUX HODM HOCTATOYHO
MHOT'0 B 3aKOHOaTeTbCTBE COBPEMEHHBIX FOCY/IapCTB.

Oneako coflepaHHe MHOTMX aGCTPAKTHBIX MOHATHHA M BBIPaXEeHHH
TOJILKO M3 TEKCT2 HOPMaTHBHOIO KT YACHUTE HENB3S, M BO MHOIHX CITydasX
HEACHO, KakuM 06pasoM HX CliefyeT TokoBaTh. B 4. 3 cr. 169 VK PY ckasa-
Ho: «Kpaxa, COBepIIEHHAA. .. ¢ IPOTMBOTIPABHBIM MPOHMKHOBEHHMEM B MCHITH-
e, XpaHWTHULIE WIH WHOE [OMELICHHUE... HAKa3bIBAETCA...»; IL «B» 4. 2 CT.
158 YK P®: «Kpaxa, coBepHIeHHa... ¢ HE3AKOHHBIM MPOHMKHOBEHHEM B XKU-
JIMIE, MOMEIICHHe THOO MHOe XpaHKIIHILE... — Haka3blBaeTcA...»; 4. 3 cT. 205
YK Pb: «Kpaka ¢ NPOHHKHOBEHHEM B XIITULIE ... — HAKA3LIBAETCA. . ».

Ho cnenyer nmu kBanudHimposats no 3T0# cTathe melcTBHA JIMLIA, HAXO-
AAIETOCH BHE MOMEWUICHNA W M3BJIEKAIOLIEr0 HNOXMILAeMble NPeIMETHL C Hc-

211



TO/b30BaHMEM KaKiX-ING0 NpucrocobneH it wiu 6e3 Hix? Byner i sBnatbcs
«Kpaxel ¢ NIPOHUKHOBEHHEM B SKIUTMILE» TalHOE NOXVINEHNE BemeH ¢ Gako-
Ha, M3 TYPUCTHHECKOH nanatku? HHOrAA BOIHUKAIOT NPOGEMHBIE CHTYALMH 1
TIpY pea3aLUN HOPM, KOTOPBIE M3NAraloTes Ka3yHCTHYHO, KOHKPETHO.

[Ticasoe MpaBo AOCTaTOUHO CTPOro, XECTKO PeryIMpyeT OGLIECTBEHHEIE
OTHOMIEHNA. OIHAKO CYIIECTBYIOT TakKe [IPABOBbIE HOPMbI, M MX AOCTATOYHO
MHOI0, pealu3alis KOTOPBIX B TOH WM UHOM CTETEHH 3aBUCHT OT YCMOTPEHHS
JMUA, NPUMEBSAIOMEr0 NaHHbIe HOPMBI. Tak, Al MpaBoOBBIX HOPM HMEET yTIpa-
BOMOUHMBAIOIIMH WM PEKOMEHIATENELHbIH xapakrep. ECTh pasoBhie HOpMsL,
COACPALUME TAK HA3BIBAEMBIC OLIEHOYHBIE IOHATHS («KPYITHBIHA yIEep6», «xo-
polee MOBSACHUE W YECTHOE OTHOINEHME K TPYMY», «[IOpOYaIlMe CBEICHHUAY,
«HMIMEHHBIC TOOYICHHUA), «HEIOCTONHOE MOBEJEHWE CYNPYTa», «(BPeIHOE
BIMAHUE Ha JETeH”, «HEBOIMOXKHOCTD JajlbHEHIIEH COBMECTHOM XKU3HM CYTIPY-
T'OB 1 COXPaHEHNA CeMBbUY U T. I.). HakoHel, CymecTBy:oT i Takue HOpMBI Mpa-
B3, KOTOPbIE MPEUTAraloT Ha BBIGOP HECKOJIBKO BADMAHTOB IIOBEACHHSA, OJHAKO
KpHTepueB 3T0r0 Bribopa, Kak IPaBWIO, He COZlepXkaT (CM. fajee — OTHOCH-
TENLHO-ONPENENCHHbE M ATLTEPHATHBHLIE CTPYKTYPHBIE 3JIEMEHThI IDaBOBbIX
HopM). K npumepy, 3a rpabex (4. 1 cr. 166 YK PV, u. | c1. 161 YK P®) Moxer
OLITH Ha3HAYEHO HaKa’aHME WM B BUIE MCIPABHTENLHBLIX paboT Ha CpOK OT
OJHOTIO rojia OO ABYX JIeT, WM B BUJIE apecTa Ha CPOK OT YETHIpEX O ILECTH
MECSILIER, W B BUIE JIHLICHUA CBOGOIIBI HA CPOK JIO YeThIpeX JIET .

Taxum 06paiom, peanusys paBoBEie HOPMbL, MbI HEPENKO 6y1eM cTan-
KUBATBCA C TEM, YTO OOLIECTREHHBIC OTHOIIEHHS OKOHYATENBHO HE YPeryiH-
poBaHBl NPaBOM; KaKoil BapHaHT MOBENEHUA ClIeXyeT M36paTh B TOM MWK
MHOM KOHKPETHOM CIIy4ae, HeJIb3s Y3HaTh TOJIbKO M3 HOPMAaTHBHEIX 3KTOB.

BeaycnosHo, nponie yCTAHOBHTH KOHKPETHBIE, CTPOTHE, He NpeLycMar-
pHMBAIOIIMEe OTKIOHEHUH WId BBIOOpPa ONHOTO M3 HECKOJNBKIX BapUaHTOB
npaswia. OIHAKO Ha MHOTHE O6IIECTBEHHEIE OTHOUIEHUS HENb3A BO3NCHCT-
BOBaTh TakMM 00pasoM, oHH TpebyroT Gonee rubxnx noaxomor. Takue Mox-
XOIBI H CIIOXWIKCE IOCTENECHHO, 0] BO3AeACTBUEM OOBEKTHBHBIX TPEOOBa-
HHH NMPaKTHKH MPABOBOIO PeryIHPOBAHUA.

TpeTba npHuKna. B coBpeMeHHEIX YCIOBHAX C pazam‘ueM obecTsa 1
6ypHoO#t IpaBOTBOpYECKOil NEeATENbHOCTH rocyJapcTa 3Ha9HTENbHO YBENH-
YHBaeTcsi 0OReM HOPMAaTUBHBIX akTOB. MexIy HHMH IOYTH HeM30eXHBI
[POTHBOPEYHs — TaK Ha3bIBAEMEIE IOPHAMIECKHE KOJUIM3UH, KOTOPhi€ BO3HH-
KalT B C/Iy4asX, KOrda OAHH H TOT XK€ BOIPOC YPETY/MPOBaH [0-Da3HOMY
HOPMAaTHBHBIMH aKTaMM OJMHAKOBOW lOpuAMdeckodl cunbl. M BO MBOrmMX
CiTy4asx Bbl9p ONHOTO M3 BApHAHTOB 3ATPYAHUTEIIEH U IPOU3BOJIE.

CylecTBYIOT H CyOBEKTHBHBIE MPHYUHBI, 110 KOTOPBEIM HEBO3MOXHO
JOCTIDKEHHE COBEPILEHCTBA M MOJTHOTH! 3aKOHOJATENbCTRA.

' 3HaKOMCTBO ¢ OCOBEHHOCTAMK PALTHYHEIX TTPABOBBIX HOPM OYIET MPOAO.IKEHO B CMELH-
ATILHOM TeMe.
212



Bo-niepBRIX, OpraHsl rocyapcTsa, KOTOPLIM MNPENOCTABIEHO NPABO M3-
JlaHHsA HOPMAaTHBHEIX aKTOB, CTPEMATCS K TOMY, YTOOEI 3TH aKThI ObLIM ajek-
BAaTHB! peryaMpyeMbiM HMH OTHOIUEHMAM, NpURIIEKaA K MPaBOTBOPYECKOH
JesATeNbHOCTH YIEHBIX M crielHancToB-pakTuxoB. Ho vcropus cBuneTes-
CTBYET M O TOM, YTO BO3MOXHbI AI0YNOTPebIeHHss HOPMOTBOPYECKMX Opra-
HOB [OCYJapcTBa, T. €. CO3HATE/NbHOE CO3JAHHE TAKHX MPABOBBLIX HOPM, KO-
TopbIE 3aBeJIOMO He OymyT paborath WiH OyIZyT AeHCTBOBAaTE OXHOHAIPAB-
JIEeHHO, B MHTepecax KaKoro-iubo BeJOMCTBA, ONPENEeNCHHOH COLMATBLHON
TPYNIBI MW HEMHOTHX JIIOAEH.

Bo-BTOpHIX, Ha KaY€CTBO NMPUHHMMAEMBIX 3aKOHOB BJAMAET M HaKal Io-
JIMTHYeCKOH 60pEOLI MY paxIMuHbIMU ¢paKiHiMM B Napnamente. Huo-
ria 3aKOH OKa3bIBAaeTCA Pe3yJbTaTOM Takoi GOphOBI, MOMHTHYECKHM KOM-
HPOMHCCOM, B KOHEYHOM CYETe, HEBBITOAHBIM HH OLHOW K3 CTODOH M pe3Ko
PacXoAAIMMCS C HOTPeOHOCTAMH JEHCTBHTEIBHOCTH.

OnMpasch Ha BHIIIEHIIOKEHHOE, BOSMOXKHO NPELIOKHUTh CIIEXYIOLHH
BBIBOJ: C IOMOLIBIO NPABOBBIX HOPM, COAEPMKALUMXCHA B M3NABa€MBIX [OCY-
IapCTBOM HOPMATHBHBIX aKTaX, B LEJIOM yN06HO peryaupoBath o6LuecTBeH-
Hble oTHOIIEHUA. Ho B CHMITy pasnuyHbIX NPHUMH KaK OOBEKTHBHOTO, TaK M
CYOBLEKTHBHOIO XapaKTepa 3TO peryJMpoBaHHE He MOXET GbITh OO KOHUA
afeKBaTHRIM H BceoObemmomuM. [1paBoBbie HOPMBI, COREpKAILIHMECS B HOD~
MAaTHBHEIX aKTax, BOCIIDOM3BOAATCA, KOHKDETH3HPYIOTCA, OONONHAIOTCA, a
HHOTJa M OTMEHAIOTCA NpPaBOBLIMM HOpMaMH, COAEPXAIMMHCA B APYrux
HCTOYHMKAX NpaBa.

B otedecTBEHHOH IOPHAMYECKOIT HAYKE B NOCNEAHNE NECATHIETHA CIO~
JKHIHCE IBa OCHOBHBLIX MOAX0MA K ONpeNeeHHIO H OCMBICIEHIIO (eHOMEHa
fIpapa: MX NPMHATO Ha3bIBaTh Y3KMM M IIHPOKHM NOHMMaHWMeM Npasa.

Tak Ha3wBaeMoe «y3KkOe» MOHUMAHME MpaBa INpelIioaraeT, YT0 HOPMBI
[paBa COAEPKATCA MCKIOYHTEIBHO B HOPMATUBHEIX aKTax, M3[aBaeMBIX 0-
CYHapCTReHHBIMH OpraHami. VMIMEeHHO B HOPMATMBHBIX aKTaX CieXyeT MCKaTh
OTBETHL HA BCE BOMPOCHI, TpeOYIOMIMe NPaBOBOIO pasperieHus. IIpaBorpume-
HUTENbHAA [IPAaKTHKE He JOJDKHA BBIXOINTH 32 MpeIe/1bl 0QHLMATEHOTO NPaBa.

CTOpOHHMKH TaK Ha3bIBAEMOTO (IUHMPOKOr0» IMOAXOHA K MOHMMAHHIO
npapa OOBIMHO COMMAIUAKTCA C XapaKTEPHCTMKOM HOPMATHBHOTO aKTa Kak
OCHOBHOTO MCTOYHHKA MMpasa. ONHAKO OHU I'OBOPAT U O TOM, YTO MHCAHOE
[IpaBo BCIIEACTBUE PA3NMIHBIX OOBbEKTHBHEIX M CyObeKTHBHBIX [IPMYMH HE B
COCTOAHHMH NONHOCTEIO M aJ€KBAaTHO PEryJIMpOBaTh OGILECTBEHHEIE OTHOLIE-
HMA. B HODMATHBHEIX aKTaX HepeakH NpoGels!, MPOTHBOPEUNMS, HEACHOCTH,
BCTpEYaloTCs yCTapeBIline U HeclpaBeyIMBEIe HOPMBI NpaBa. IlosTomy mpa-
BONPUMEHNTEEHAA NPAKTHKA B IOMOIHEHMUE, @ HHOT/IA H BMECTO HOpM OH-
LManbHOTO Mpapa BrIpabaThIBaeT CBOM HOPMBI. [103TOMY HOPMATHMRBHEIR akT
— HE EIMHCTBEHHBIH HCTOYHKK NpaBa (KOrJa roBOpAT 00paTHOE ~ Y4TO HOPMBI
TIpaBa COAEPKATCA TOJILKO B HOPMATHMBHBIX 2KTaX — 3TO Y3KOE MOHHMAaHME
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npasa). Hapsmy ¢ HUM, HOPMBI TIPaBa HAXOAATCA B APYTHX HCTOYHMKAX npa-
Ba, IpexIe BCETO, B CYAe6HOM M aAMUHUCTPaTHBHOM NPaKTHKE.

Crops! CTOPOHHUKOB Y3KOTO M IMPOKOIO [IOHUMAaHHA IPaBa B OTEYecT-
BEHHOH FOPHIMMECKOH JIMTepaType BeAyTcs Yke OABHO, TO YTHXas, TO BHOBb
obocTpsick. Tak, HaHkas Npo6riema CTosIa B LIEHTPe HAYYHBIX AUCKYCCHit B
KoHLle 70-x — navane 80-x rr., B koHLUe 80-x — Hauane 90-x rr. XX B. Oxonya-
TEJBHOIO H NPUHIMAEeMOTO GOJBIIMHCTBOM YIeHBIX-IOPHCTOB PEILEHHA MoK
He TIPELIOXKEHO.

O6a nmoaxona MMEIOT CBOM NOCTOMHCTBA M HeNOCTATKH. [TpH y3KoM HOp-
MAaTHUBHOM IOHMMaHMH [paBa, B NEPBYIO O9epeib, FOBOPUTCH O €10 06s3aTe Th-
HOCTH, 00eCre4eHHOCTH CPeACTBAMM IOCYNAPCTBEHHOrO NPHHYXIEHMA, Ipo-
BO3INIAIIAETCA PEXUM CTPOroi 3akoHHOCTH. HemocTatok HOpMAaTHBHOIO MOJ-
Xolla — HEBO3MOKHOCTh B €10 PaMKax aJeKBATHO OTPa3HTh CONEPXKATEHHbIE
acriextsi rpasa. LlMpokuit momxoa k NOHMMaHHIO IIpaBa B 3TOM I[UIaHe Mpef-
craBjieTcs 6osiee peabHLIM, ONHAKO €r0 CTOPOHHMKH He Bhipabotanu ofiie-
TIPM3HAHHOTO OMPENEICHMs NPaBa, He NPEeUIOKWIM eJMHOIO NOJX0Aa KO BCEM
SBIICHHAM JOPHIMYECKON NEHCTBHTENLHOCTY, He Pa3paboTanu BCIO TEOpPHIO
npapa ¢ TOYKH 3pEHHA IUMPOKOIro HOHMMaHUA mpasa. [ToaToMy B HacTosmeM
M3JaHVH B YYeOHBIX HE/IX B Ka9eCTBE OCHOBHOTO NPEIOKEHO HOPMATHBHOE
olpeJieNieHHe NpaBa, YTo, B LIEJIOM, HE IIPOTHBOPEYHT COBPEMEHHBIM TOIXO0/IaM
K NIPENoaBaHuIO JaHHOH TeMBI B KypCe TeOPHH rocy1apcTBa ¥ IpaBa.

B yueGHoi1 nuTEpaTYpe pacnpocTpaHEHO U ONpefelieHue Npasa 6e3 yka-

-- 3aHHA Ha OCHOBHYIO XapaKTepHCTHKY Y3KOHOPMAaTHBHOIO NIOHUMaHWA IpaBa —
YCTaHOBJIEHHE €T0 HOpM MCKIOYMTENBHO rocynapcrsoM. «IIpaBo — amo cuc-
mema HOpMAMUGHBIX YCMAHOGOK, ONUDGIOUUXCA RA UOEN YenosedecKoll
cnpagedausocmu U ce0600sl, EbIPANCEHHAN bONbULENR HaCMbIO 8 3aKOHOOa-
menscmee u pezynupylowan obujecmsennsie omnowenuny'. «Cospemen-
Hbli YPOoeeHb meopuu npasa No36o/LAEM Onpede/uims NPago Kax UMelouyio
B0 UIYI0 COYUATIDHYIO UEHHOCE PEZYSIAMUGHYIO CUCMEMY, KOMODAA ¢ No-
MOWLIO POPDMATBHO YCIMAHOGNEHHBIX UMM 3GKPENICHHBIX HOpM (npasut

..NOBEDEHUR), GHIPANCEHHBIX 6 HOPMAIMUGHBIX aKmax,. .CyOeOHbIX npeleden-
max, Opy2ux (opMa@c u 06ecneueHHbLX 603MONCHOCINBIO 20CYOAPCMEEHHOZ0
npunyscoeHuA, 6030eiicmeyem Ha 00ecmseH ble OTMHOUWERUA C KeNbI0 UX
ynopaodouenun, cmabunusayuu aubo COUUATbHO HEOOXOOUMOZ0 pa3eu-
nuy®. (dIpaBo — IMo COBOKYNHOCIIb NPUIHAGAEMBIX 8 OGHHOM Oblyecmee
u obecneveHnbIx OuUUUANLHON 3AUIMOil HOPMAMUBCOE PAGEHCMEA U CHPa-
eednueocmu, pezyrupyiouiux bopsby u coznacosanue c60600HbIX 601b 8 UX
83QUMOOMHOUIEHUU OpY2Z C Opyzom»’

! O6man reopns npasa. Kypc neiawit /Ton, pex, B.K. ba6aesa. H. Horopog, 1993. C. 111.
2 Benzepos A.5. Teopusa rocynapetea 1 npasa. . 2. Teopua npasa. T. 1. M., 1996. C. 105.
? O6wan Teopms npasa u rocysapetsa. YueGuu /Ton pen. B.B. Jlasapesa. 3-e m, nepepaG.
n non. M., 1999. C. 38.
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Onpenefenve U MOHUMaHUe Npasa Ha CErONHAIIHMIA OEHR — OMHA U3
KIKOYEBBIX MPOOJIEM IOPHCIIPY AEHLIHHU.

[MoHuMaHMe nNpaBa, KaK HWKakas Opyrad OpHAWdeckas npobrema,
NpeACTAaRIEeH0 B MCTOPHM NPABOBON MELICIM MHOKECTBOM BapHaHTOB. 31ech
MOHO OGHApYKHTh CaMble pa3Hble HayIHBIE MOAXOIbI H METOJONIOTHYECKHE
HarpaBJIeHud, ¢ MO3UUKMA KOTOpHIX paccMaTpuBaeTcA ()eHOMEH mpaea. B
pa3Hoe BpEMA CYILECTBOBAIN CBOM TPaJHIMH B MITOXEHMH 3TOTO BOMpOCa.
OcobeHHOCTH UMEIOT MOAXOIbl K MOHVMAHHMIO NpaBa B JPEBHOCTH, B CPEX-
HHMe Beka, B HOBOE M HoBeiillee Bpems'.

§ 3. O6man xapakTepHcTHKA TeopHii pasa

B npensiayuieM naparpacde yxe 6bUTO CKa3aHO O CIy)keOHOM 3HAUEHHH
M3Y4YECHHs B Kypce TEOpUM rocyapcTBa M paBa MOJUTHYSCKUX U NMPaBOBBIX
ydeHui. Mcxols M3 Takoro KOHLENTyalbHOrO II0OAXOJa, HAMH paccMaTpH-
BAIOTCA OCHOBHBIC [OJIOXKEHUA (QyHIAMEHTANBHLIX IOPHOIMYECKHX AOKTPHH
(FOpPMIMUYECKOTO NO3UTHBHM3MA, COLMOJIOTHYECKOA U IICUXOJIOTMYECKOM LIKO-
Jbl npaea, ¢uIoco(CKOro HampapieHUA B IOPUCIIPYAEHLIMH), KOTOPLIE MO-
MOTAOT YSICHUTb CJIOKMBIIMECA B OTEUECTBEHHOM TEOPETHMYeCKOH Hayke
Ppa3nu4HbIE IOIXOABI K IOHUMaHHIO paBa.

IOpuanyecKkHii MOINTHBHIM M HOPMATHBHLI MOAX0A K MOHHMAHHUIO
npasa. KOpuauyeckii TOIMTUBIBM B CBOEM KJIACCHYESCKOM BBIPOKEHUM MOX-
HO 0XapaKTepu30BaTh, yKa3as Ha ClI€AYIOIMME €10 OCHOBHBIE NOJIOXKEHMSA:

60-nepebix, TIPaBo — NMPOAYKT HCKIOYHTENLHO [OCYAApCTBEHHOMN BOJH,
OHO COZIEPXHTCA B HOPMAaTHBHEBIX aKTaxX, KOTOpble H3JaeT roCYAapcTBO, YCTa-
HaBJIMBaA TaKHM 00pa3oM 0OA3aTENBHBINA TOPANOK OTHOMEHH B OOLIECTBE;

60-8mMOpbLX, NPaBONPUMEHHUTENbHAA (M B MEPBYIO o4epeasb — CyaeOHas)
TMpPAaKTHKa HE JAOJDXHA BLIXOIMTL 32 NPEAC/BI HOPM, H3[aBaeMEIX TOCYAapCT-
BoM. Cyniest — 3TO He oJiee, YeM «YCTa, IPOM3HOCSIIME CI0Ba 3aKOHA»; fIpo-
BO3MJIALIAIOCh TPEOOBAHUE CTPOXKAMIIEH 3aKOHHOCTH;

6-mpembix, 3a1a4a IOPUAMYECKOH HAyKH — TOJNIBKO HCCIIEA0BaTh HOp-
MBI, H3/1aBaEMble IOCY IAPCTBOM, HX KIACCH(HIMPOBATh, BEIPaGaTLIBATL M10-
HATHS, FOPUAMYECKHUE KOHCTPYKLMH, TEXHMYECKHE PUEMB] TONTKOBAHHMA Mpa-
BOBBIX HOPM U NPIIOKEHHA UX K KOHKPETHBIM CIydaaM; dmiocodckue u
HP2BCTBEHHBIE OLEHKH COACPKaHHA HOPMATHBHbLIX aKTOB, KaK MPaBMIIO, Hc-
KIFO4aNHCh; FOPUIMYECcKas HayKa N0JDKHE MPUHUMATh [IPaB0, KaK OHO €CTh;

" Cm.: Teopust rocynapcrea n npasa. Xpecromatus. B 2-x 7. T. 2. C. 61-145. 3pecs npen-
CTABMIeHbI (PPArMEHTEI 13 MpOn3BeseHMit ApHcToTens, Imiepona, I'. Tpewnn, T. To66ca, B.
Crmuossy, 111-JI. MonTeckse, X .-XK. Pycco, U. Kanta, I' B.®. Terens, U. Benrama, K. Map-
Kea, I'. Kenb3ewa, E.H. Tpy6euxoro, I.®. LLlepwenesuua, C.A. Mypomuesa, B.C. Conosne-
82, JLU. Tetpanankoro, U.A. HismHa u HEKOTOPBIX JPYTHX MBICATENEH.
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6-wemeepmbix, TPDKAAHUH TIONYYaeT CBOM NPaBa OT [OCYNApCTRa-
3aKOHONATENA.

HopmatvBHBII n0IX0R K HOHMMAHMIO MpaBa — CaMblil NPUrOaHBIA 1A
OTPaXCHUA €ro WHCTPYMEHTANBHOH pomu. OnpejienieHe MpaBa Kak COBO-
KYTTHOCTH YCTaHABIHBAEMBIX H OXPAHAEMBIX TOCYIAPCTBOM HOPM MO3BOJIAET
TPOKIAHAM M IPYTHM UCIIONHHUTENAM MPABOBBIX NMPeAUCAHU{ 3HAKOMHTHCS
€ CONCPXAHHUEM ITOCIEOHMX TI0 TEKCTY HOPMATHBHBIX AKTOB M CO3HATENLHO
136UpaTe BApHAHT CROETO NOBemeHMA. YKe 10 OIHOM 3ToH TIPHYMHE HENb3A
OTBEpraTek JaHHEI 1Momxod. Henkss CBA3EIBATL €ro ¢ ONHMM MMeHeM (Ha-
TIprMeEp, HMeHeM BHILIMHCKOrO), 3a6kIBast 0 APYIHX, WK C OHHM BpPEMEHeM
(Hanpumep, BpeMeHEM KymbTa JTUIHOCTH), HE TPUHIMAS BO BHEMAHHe TO3H-
THBHYIO DOJIb HOPMAaTUBHCTCKHMX BO33PEHHH M HOPMaTHBICTCKOM TPAKTHKH.

B HauGonbIueit cTemenH HOpMaTHBHCTCKas TeOpUs MpaBa pa3paboTana
I'. Kenb3eHOM. ¥V Hero mpaBo NOCTABMEHO B TAaKYIO CBA3b C:IOCYIAPCTBOM,
TTO NOCNe/IHEe CaMO PAaCCMATPUBAETCH KaK NEPCOHU(HIMPOBAHHLIN NpaBo-
nopsnok. Ilpaso B HasBaHHOM TeopHH NpencTaBNseT COGOH HEPAPXHIIECKYIO
(cTyner4aTyI0) CHCTEMY HOPM, NPENCTRRIIEMYIO B BUAE JIECTHHLE! (nupa-
MUZIET), Tie KaXIaA BEPXHSAA CTyTIEHbK2 O6YCIIOBIMBAET HIDKHIOW, A HIDKHSAS
BBITEKAeT 3 BepxHel, eif momaunaerca. M ecim BepxHeil cTyneHpKoi ABNS-
IOTCA KOHCTHTYIHOHHBIE HOPMBI, TO, Jajlee, COOTBETCTBEHHO, HIYT HOPMBI
OOBIKHOBEHHOTO 3aKOH2, HOPMEI IPABHTETLCTBEHHOTO aKTa, HOPMbI MHCT-
PYKIM#f MUHHCTEPCTB M BENOMCTB, BIUIOTh OO MHIMBHIYaIbHBIX aKTOB, TO
TIPHHIIATI COOTBETCTBHA ONHON HOPMBI ApPYroi Kak-pa3 U O3HAYaeT yTBep-
HKIEHHE CTPOTOTo peXHMa 3aKOHHOCTH.

I'. Kennaen paHee Mogpepranca 6e3oroBopoyHoON kpuruke. Ceroass Msl
MOHMMaeM, 9TO 3Ta KpHUTHKa OpU1a o6yciioBneHa B 60bIel CTEIEHH HAEO-
JorudeckuMe (akropamu. Kenb3eH, HanpuMep, He 3aaaBancs BOIPOCOM O
KJTacCcOBOH CYMIHOCTH IpaBa, OTBEPrajl M3ydeHHUe MpaBa B aclieKTe 3KOHOMH-
KH ¥ NOJIMTHKY, HE BXOAWI B pellleHHe BOMpoca, OTKyHAa Gepercd McXodHas
HOpMa MpaBa (M3ydeHHe IIpaBa U3 CaMoro Ipapa) — TaK Ha3plBaeMas OCHOB-
Has HOpMa, CTosIas HaJ KOHCTHTYUMEH 1 HOpMaMM. MEX.IyHapoHOro Nnpa-
Ba. Ho ans mpakTH4eckoro IOpHUCTa 3TO HNEHCTBUTENHHO BTOPOCTEINICHHBIE
Borpockl! OH OTHaBaN NEpBEHCTBO HOPME MEXIYHApOAHOIO MpaBa MEpEl
HOpMo# BHyTpeHHero. Tenepbh GOMLIIMHCTBO TOCYAApCTB BRIHYXIECHO NpPH-
3HaTh HEOOXOAMMOCTb COOTHOCHTH CBOE 3aKOHOATENLCTBO M IOPUAHYECKYIO
MPaxKTHKy C aKTaMH O MpaBaX 9eioBeka, MeXAyHapOAHBIMH COIAIlEHNAMH,
pesomoumsmu OOH.

IMpaBoM NpH3HAETCS FOCYNAPCTBEHHAS BOJA, BRIpAXKEHHas B 06sf3a-
TENBHOM HOPMATHBHOM aKTe, KOTOpEI obecreyed NpUHYAMTENHON CIIION
rocyaapcTsa. -‘UNCTBIA IIPAaKTUK HOPMATHBHOIO TOJIKA B PELIEHHH KOHKPET-
HOTO fieNla He 3aTyMBIBAacTCsl O KIACCOBOM OKpAacke rocyJapcTBEHHOM BOIH.
3710 MOXeT GbITH BOJIA BCEro Hapo/a MM OTIAENBbHOR €ro YacTH, BOJA 6OJb-
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UWIHHCTBA WM MeHBIIMHCTBA, MPOTPECCHBHBIX MM KOHCEPBATHBHEIX CJIOCB
obwecTra. ['0CynapCTBEHHYIO BOMIO MOTYT COPMHUPOBaTE M €OVHCTBEHHO
UHTepechl MpaBAmed 3MUTHl, pacXOAAIIUecs ¢ HHTepecaMu CTpaHsl H Jaxe
roCyAapcTBa, B LIEJIOM.

Bo B3rnsife Ha OeHCTBUTENBHOCTE M PELIEHHME [e)1a Yepe3 IOPHINYECKHE
KaTeropmM, 4epe3 NMPU3MY MPHHATBIX IocylapCTBOM HOPMAaTHBHBIX aKTOB —
conepaHie «HOPMAaTHMBHOTO» MOAXoAa K MpaBy (OMXHOBPEMEHHO MOJIOXH-
TeNLHOE U OTPHIIATENBHOE).

Brauane o nonoorcumenvrom.

1. HopMatemusiit noaxon Gonsile, 9eM Kakoi-mubo npyro#, nomdepku-
BaeT onpefelsoLIee CBOHCTBO IIpaBa — ero HOpMaTHBHOCTE. IMETh JUta pyKo-
BOJZICTBA MPaBWIO — 3TO 6J1aro, 0COGEHHO €C/TM OHO Bceodiiee M YCTOMYHBOE.

2. HopMaTuBHOCTh B JaHHOM MOAXONE OPTaHWYECKH CBf3aHa ¢ ¢op-
MaTBHOW OMNpENEIeHHOCTLIO IpaBa, YTO CYIIECTBEHHO o6JeryaeT BO3MOX-
HOCTh PYKOBOACTBOBATBCA [IPaBOBLIMH TpeOGOBaHUAMH.

3. OHKCHPOBAHHOCTE CPEACTB rOCYAaPCTBEHHOIO NMPHHYXACHUA B CITY-
Yasx HapyLIEHUsA paBa.

4. TIpOTHBOCTOSIHNE PEXXNUMY NPOU3BOJIA U GE33aKOHHEO.

5. KocseHHas opueHTauusA Ha HEOOXOJMMOCTh BO3BENEHWSI B 3aKOH
Ha[Uiexalne (crpapeUTHBOI, MOPAIbHOI, ITPOrPecCHBHOMN) BOJIH.

6. Ilpn3HaHMe IHAPOKKX BOIMOXKHOCTEH rocyaapcTsa BIMATH Ha o6ime-
CTBEHHOE Pa3BHTHE.

Tlocnexuuii MyHKT B KadyecTBE IOJOXKHUTENLHOIO OOGCTOATENBCTBA HE
Geccniopen. M eciu IpUBOIUTE €T0 34eCh, TO HANO UMETH B BULY [OCYAAPCT-
BO, KOTOpO€e BLIPXAET MHTEPECH! OOMIECTBA, CITYXKHT MM, OPHEHTHPYACH Ha
Takue UEHHOCTH, KaK CIIPaBeIMBOCTb, CBO60AA, TYMaHHOCTb.

HopMatuBHOEe noHMMaHWe NpaBa aneKBAaTHO UCTOPUYECKHMM IEPHONAM,
OTIIMYAOMMMCS cTabMIBbHOCTEIO. OHO He BBI3BIBAET HapekaHMH C TOUKH
3peHus MPAKTHKH, €CITH 3aKOHONATENMLCTBO OOHOBIIOCH, €CIIH TIPH 3TOM CO-
OmoeHsl BCe NeMOKPaTHYECKHME MpOLEAYPhl, €CTH B HOPMaX OTPasHIHCh
HEePeIOBBIE HACTPOEHMS IMMPOKMX MACC.

Ompuyamenvroe 6 «ropmamueHom» nodxode TIPOABIAETCA B UTHOPHPO-
BaHMM COJEPHATENLHOA CTOPOHEI NIpaBa: MONOXKEHHS Y CTENEHH CBOGOMbI ai-
PECATOB NPABOBEIX HOPM, CYGBEKTUBHBIX 1PaB JIMYHOCTH, MOPATLHOCTH IODH-
AMMECKMX HOPM, COOTBETCTBUA MX OOBLEKTHBHBIM NOTPEOHOCTAM 0ObIIECTBEH-
Horo paspuTuA. CaM Mo ceGe «HOPMAaTUBHBIM» MOMXOJ K MpaRy JOCTATOYHO
TO3UTHBCH. YA3BUMEIM €TI0 J€JIaeT, KaK 3T0 HU NapafoKCaNbHO, roCynapcTBo.
B crity pasHEIX MpuuMH, B ONpeneneHHEIX OGCTOATENECTBAX OHO YIORNETBO-
PACTCA yCTApCBITMMU HOPMaMM MK, Xyke TOTO, W3[aeT aKThl, MIYIIKME Bpa3-
PE3 € MIDHEIO, IPUHMMAET HOPMbI, «paGoTaroIIue) Ha KOHCEPBATHRHEIE CHITBI.

Counonorntieckoe HanpasJenue B IOPHCTIPYIEHIIHH W COLIHOJIOMH-
€CKHHA MOAXOA K MOHHMaHHMIO MpaBa. CTOPOHHVKN COLMOIOTHYECKOrO
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H2[PABIIEHN B IOPUCIPYAEHLMH NMPOBO3IIALIAOT ClIeIyIOLLIEe:

BO-TIEPBEIX, COLMAThHAA KU3HB COXKHEE M IUHAMWYHee Tpapa, ycTa-
HARJIMBaeMOTO roCy/APCTBEHHBIMM OPTAaHAMH B HOPMATMBHBIX AKTAX, TOMb-
KO ITMCAHOE [PaBO HEe B COCTONHUM A[IEKBATHO PEryNHpOBATh OOLIECTBEHHbIE
OTHOIIEHH,

BO-BTODAIX, HENb3S 3AKOHOAATENLCTBO [IPU3HABATE B KAYECTBE €IHHCT-
BEHHOrO MCTOMHMKA [paBa (OTPULATENBHOE OTHOMIEHHE K TpeboBaHMIO
FOPHIHYECKOTO MO3UTHBHIMA);

B-TPETBUX, TPEOOBAHHE MPU3HAHHA 33 MHBIMH KCTOYHMKAMHM MpaBa ca-
MOCTOATENILHOTO 3HAYEHMA; TPEXAE BCEro, OHO OTHOCWIOCh K cCymeGHOM
TIPaKTHKE, KOTOpas OOBABILIACH OINHHUM M3 OCHOBHBIX HCTOYHMKOB IpaBa,
PMEIOLMM B HEKOTODLIX BAPHAHTAX COIMOJOrHYECKOil IIKOMBI Mpapa naxe
Gonbiee 3HaUeHHe, TeM HOPMATHBHO-TIPABOBEIE AKTHL;

B-YETBEPTLIX, IOpHIMIECKas HayKa NO/DKHA H3y4aTh HE TONBKO MHCAHOE
NpaBo, HO ¥ MPAKTHKY €ro MPHMEHEHHsA, H Te OTHOLIEHHA, KOTOPble IPaBoM
perynupyoorcs.

Colmonormieckas MKONA MPaBa KOHLENMTYaTbHO CHOPMUPOBANACE B
xoHue XIX p. Hopmet npana, paccuMTaHHEIe Ha CBOGOHYIO KOHKYPEHLMIO, B
HOBBIX' YCIIOBMAX PasBHTHA KAIMTANH3MA IEpPECTAIH - YIOBIETBOPATE I0-
TPeOHOCTH 061IeCTREHHOrO pa3BUTHA. Cyibl OBLIM BEIHYXK/IEHB TaK MHTEp-
IIPETHPOBATH 3AKOHKI, YTO IO BHAOM TOJIKOBAaHWA (HaKTHUECKH YCTaHABJIM-
BaJINCh HOBbIE HOPMEI. Heo10ry HOBOTO MPABOBOTO MBILLIEHHA IPU3BAIM K
OTKPHITOMY H CBOOOIHOMY CyHefickoMy NpaBoTBOpYecTBY. OTCIONA TE3HC:
«[lpaBo cnexyer UckaTh HE B HOPMAX, 2 B CaMOI XUZHHY.

Vrono6neHre MICaHOTo 3aKOHA IYCTOMY 3BYKY, COCY/Y, KOTOpKIi elne
CIleIlyeT 3anoyHUTh, K TOMY NOA06HOE — BOT MOCTYIIATh COIHOJIOTHYECKOrO
HanpaBJeHHs, W, B 4aCTHOCTH, peanucTiyeckoi Teopuu npasa B CIIIA. «Ha-
TIOJIHATE» 3aKOHLI NIPAaBOM NMPK3BAHEI CyIbH U aTMUHUCTpaTopsl. Kak y6ex-
JacMci, HEJOBEpHE K 3aKOHY M 3aKOHHOCTH — BOT CYTh PEAMCTHYECKOrO
Moaxoja K Ipasy.

Ha noyse kpHTHKM CTapbIX 3aKOHOB Iocie OKTAOPHCKOH peBOMOLIMHM
«COLIMOJIOMYECKUI) MOIXOA NPOMaraHIMpOBAICH U B MAPKCUCTCKOH TEOpHH
npasa (nanpumep, [1.H. Cryukoit). YTBepxaanuck aGComOTHO HOBBIE 0bIIe-
CTBEHHBIE CBA3W, M UX CHEDIWIH OOBABHTH NPABOBBIMH, CaMMM npaBoM. Ho
MOCKOJIBKY B TO K€ BpEM# U3[ABATHCH NEKPETH! COBETCKOM BJIACTH M CTABUTh
HX TIOJ COMHEHHE B KayecTBe MpaBa MapKCHCTCKME MOJMTHYECKHE JTEATENN
HE MOIJIH, TO MPaBOM OOBABJIUIUCE OAHOBPEMEHHO M HOBBIE 32KOHBI, M HO-
BbIE€ OTHOILIEHHA.

B nocneaHre ReCATIIETUS NOMY9II PaclIpocTpaHeHHE B3[JI/ Ha TIPaBo
KaK Ha JeATEeJbHOCTh (PUIMIECKHX HOJDKHOCTHBIX M IOPHAMYECKHUX JIMlL, pea-
JV3YIOWMX B TOM MM HHOI opMe cBou npaBoMouus. B 607b1n0i cTenenu
3TOMY €noco6CcTBOBANa KOMNPOMETALMA JIHLIEMEPHOro IOPHIMYECKOTO 1031~
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THBH3MA CTATHHCKOM 3M0XH, KOr/a MUCcaHoe NpaBo (3aKOHOATENBCTBO) WA
MHOTMX OCTaBaJoch Ha GyMare, a HApyUIeHWA KOHCTHTYLIMOHHBIX HODM fB-
JIAMCh €7Ba A He HOPMO# NEeATeLHOCTH OTHENBHBIX BEJOMCTB U MHOTHX
OTBETCTBEHHBIX PaGOTHHKOB.

OnHako cnenyeT pasjiMyaTh, KaK NMpeAcTaBisAeTcd, KOHCEPBATHBHYIO U
TIPOTPECCUBHYIO BETBH «COLMOJIOTHYECKOro» nojxoaa k npasy. Te, kto 06b-
ABJST TIPABOM MPAKTHKY TOCYAAapCTBEHHOrO CTPOHTENLCTBA, MPeodpa3oBaHKs
061ecTBEHHOTO OBITHA Ha KOMMYHMCTHYECKHX HAa4allax WIM Jaxe «caMy of-
LIECTBEHHYIO KU3HBY, B LIEJIOM, B IEPHOJ 3aCTOA HAILEro 00ILEeCTBa, — BCE OHH
BOJILHO WJIM HEBOJILHO ONpaBIbIBAH TEHEBLIE OTHOLICHHMA BO BCEX MX Pa3HO-
BHUOHOCTAX, NMPUAABAIHA MM XapaxkTep NpaBoBbiX. JKW3HL TOrzma ILUja CBOMM
uepenoM, B 00X0[ 3aKOHA, TOMHMO 3aKOHa U B HapymieHue 3akoHa. HanpoTus,
B YCTIOBMWIX, KOTZa HabmozaoTcs riybokde NepeMeHbl B JKH3HM B CTOPOHY
TI0BOPOTA €€ K MEXIyHapOIHBIM CTaHAAPTaM, B COLMOJOTMYECKMX B3IJLLAAX
pAa aBTOPOB MOXCHO YCMOTPETh BECEMA NMPOTPECCUBHBIC MOTHBEL.

Kak 65! TO HY 65110, A NpaBOpeATM3YIOMIEH MPAKTHKHM, [UIs [paBOITPH-
MeHUTeNel pacCMATPHBAEMBI MOAXOA K NpaBy MeHee MpeaTnovTHTENEH, Mo-
CKOJIbKY OH CKOpee NecTabumBHpyeT NpaBoBo# NMOPAIOK, a He YKPEIUIAET ero.
OH BHOCHT HEOTIDENENIEHHOCTh H XaoC B OTHOUICHMS CYOREKTOB MpPaBOBOIO
o6menus. Kakobl IPUHHHBI 3Toro? KakoBs! OTpHIIaTEIbHbIE CTOPOHEI [IPaBO-
Boro peanusma? Ha3oBem TpH ocHoBHBIE: (1) OTCYTCTBHE MPOYHOI KOpHIMYeE-
CKOH OCHOBHI NMpEeANpHHMMaeMbIX AeHCTBUA M YBEpeHHOCTH B KOHEYHEBIX MX
pesyibTaTax; (2) pelieHue IOpHIHYecKX Ael B NONb3Y SKOHOMHYECKH H MO-
JIMTHYECKA CUITHHOTO, B yIep6 cabbM, ManoobecneyeHHbIM, He CTOAMINM Y
KOPMIUTA TIOJIMTHYECKOH BIAcTH; (3) OMacHOCTE HEKOMIIETEHTHOTO PEIHEHHA K
OTKPOBEHHOTO [IPOH3BOJIA CO CTOPOHBI HEYHCTOIUIOTHBLIX JOJDKHOCTHBIX JIMIL

B ycnoBrAX Halle#i NeHCTBHTENBHOCTH, KOrAa paGOTHMKK mpaBooxpa-
HUTENbHbIX OPraHOB HE MpOYb YIOBNETBOPUTH CBOM HMHTEpECHl B 06XOM M
BONpPEKH 3aKOHY, TPYAHO Jaxe BooOpa3mTh, YTO ObLTO OLI, €CiM 6bl OHM,
BOOOGILE, He OBLTH CBA3AHE! HMKAKHMM 3aKOHAMM. ¥ HAC OYeHb Mo MaTepH-
anbHEIX, MOTHTHYECKUX, IOPHUIMYECKUX (ITPONECCYATbHBIX, B YAaCTHOCTH) U
MOpaNBHbIX (OOMEKyIbTYPHBIX) TApaHTH MIPOTHB IIPOM3BONA CYAEH, IPo-
KypOpOB ¥ aIMHHUCTPallMK. B OTHOIIEHHN BCEX NODKHOCTHBIX JIMII, B OT-
HOLICHMY paGOTHMKOB MIIMIMU CaMbIAl JTyYUIMi OpMHIMN — «IO3BOJIEHO
TOJBKO TO, YTO [IPAMO pa3peLIeHO 3aKOHOM).

«Coumnonorydeckuiny NOAXON K IPaBy NPHBIEKATENEH, U LI MCCIEHO-
Batelsl M Wi 3aKoHonatend. UToOw! MO3HATH MpaBoO, M3AATh NONE3HBIHA M
3 QeKTHBHRBIN 3aKOH, HAlO M3YyaTh 3aKOHOJATENHCTBO B NeficTBUM. CoLu-
ILHO-peaTH30BaHHOe OBITHE IHCAHBIX HOPM — MCTOYHHK HX MOCTOSHHOTO
COBEPIICHCTBOBAHUA. JKI3HEL NpaBa — HMCTOMHHK BLIABNEHHA NPOGENOB B
3aKOHOZATENIPHOM peryJIMpOoBaHMM OOILEeCTBEHHBIX OTHOIICHWH. CaMmu 06-
LUECTBEHHBIE OTHOLICHMS BLICTYTIAKOT B PA3HBIX HMIIOCTACAX: OHM M TPEMIIO-
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ChllIka (MCTOYHHK) MpaBa, W (OpMa €ro peanusauuu (KHM3HM), M KpHTEpHit
CIpaBeIMBOCTH, LEHHOCTH, IQPEKTUBHOCTH NPABOBBIX HOPM. Paccmotpe-
HUE MX HETOCPeNCTBEHHO B Ka4eCTBE NPaBa obeIHseT TEOPIIO U AE30pHEH-
THPYET MPaKTHKY.

[Icuxonoruyeckasi TeopHs MpaBa ¥ NCHXONOTMYECKHH MoaX0A K
NOHHMaNHI0 NpaBa. [IcHXonorydecKas TeOpHA NpaBa, MMes CAMOCTOSTE Tb-
HO€ 3HaYCHME, PasBMBANACE B MPUHLMIIE B PaMKaX COLHOJIOIHYECKOTO Ha-
NpaBJieBUA B JOPUCOPYAEHUMH, MOCKONBKY OCHOBHOE €€ BHHMAHHE ObLIO
YIENICHO MCCIe0BaHHIO NPOLECCa peanu3allMi Opapa, a TAKe aKTUBHOIM
KPHTHKE YOPHIMYECKOrO MO3HTHBH3MA. OCHOBO! [l CTAHORJIEHMA IAHHOIO
HarfpasJienys B lopucnpyneHimn (xoser XIX — Hauano XX B.) mocmyiio
Pa3BUTHE IICHXOJIOrMH Kak Haykd. CyIIEeCTBYET HECKONBbKO BAPHAHTOB HCH-
XOJIOrHECKO TEOpHM IIpaBa; NOXalTyii, Hanbojee M3BECTHA NCHXONOTHYE-
ckas xoHuernn npapa JLH. Iletpaxumkoro. Ipaso, 110 ero MHeHto, npes-
cTaB/feT coboit MpOTYKT NICHXMYECKUX TepexHBaHui Jronei. OblecTeH-
HbIC NEPEXHUBAHMS MPOABILIOTCA B MONOXKHTENEHOM NPaBe, COAEPMKALIMMCA
B HODMATHBHBIX aKTaX; WHOMBUIYAIbHbIC NEPEXHBAHMA NpPOSBIAIOTCA B
aBTOHOMHOM (CybbekTHBHOM mpase). TakuM oGpaizoM, o6racTs npasa 6es-
TPaHA4HO PacIlMPAETCA, MOCKOJbKY K HEMY OTHECEHO M BHYTPEHHEE, MHTYH- -
THBHOE MPaBO MHAMBUIOB. PAKTHYECKH OTCYTCTBYET TPaHb MEXIy MPaBOM
H MPaBOCO3IHAHMEM.

Cpeaun npeanaraeMbix B COBPEMEHHOM OTEYECTBEHHON TEOPETHYECKO -
FOPHCTIPYACHLIMH BapHaHTOB IIOHMMaHHA TpaBa BCTPEYAlOTCA Y OCHOBAHHBIE
Ha MCHXO0JIOrMYECKOH TEOPHH MPaBa (WIH 3aUMCTBYIOIIHC €€ MONOXeHus). B
pamMKaxX Tak Ha3blBaEMOro IMMPOKOTO IOIXOMa K MpaBy OTAEJbHBIE YYEHBIE
Hapsoy ¢ HOpPMaMy MU TPaBOBbIMHM OTHOIUEHHAMH, HEIOCPEACTBEHHO BKIIO-
YaKoT B COJCPKaHHE IPaBa IPaBOBOE CO3HAHUE.

CopeTckas NpaBOBas TEOpPHS OTBEpraia NCUXONOTMYECKMIA MOMXOA K
NpaBy 32 €ro [PHUBEPHKEHHOCTh K CyOheKTHMBHOMY HaeanmsMy. OIHAKO naxe
nepBble JEKPETHI COBETCKOM RIIacTH 06painanick k NpaBoOBOMY CO3HAHMIO CY-
Jied, ecM 3aKOHBbl HE [aBaiy BO3MOXHOCTH peIlIeHMA BOMPOCa B MHTEpecax
MpOJETApCKOro rocy1apcTpa. A MpakTHKa (B TOM YHCJIE paccTpeibl Ha Mecte)
OCHOBBLIBATACh HA (COLMATHCTHYECKOM MPaBOBOM CO3HAHMID B BECMa LIIHPO-
KMX MacliTabax. BozmMo)xHO, uMeHHO mo3ToMy MLA. PelicHep NbITaica Kak-To
COEJMHUTb IOCTYNIaThl IICHXOJIOTHYECKOH TeopHM ¢ MapKc3MoM. IombiTky
3TH UMEJIH ONpeNeNieHHbIH ycnex B NOJILCKOM NPABOBENEHUM, IIie TPaJMLHOH-
Ho co BpeMeH JLU. [letpaykuimcoro, sMurpupopasuiero 3 Poccuu B [Tonnury,
UAEH NPeCTAaBHTENEN paccMaTpHBAaEMONA TEOpHH MMEIH XOXIECHHE.,

Teopus [leTpaxuLKOro cofepxana 60JbIIOH XpUTHHECKHH 3apa B ajl-
pec Opyrmx nomxomoB k mpaBy. OcobeHHO NOCTaBANOCh HOPMAaTHBH3MY.
INeTpaxkuukuil pe3ko KpUTHKOBAN, HAIIPUMEP, TO IMOJIOXEHHE, IIPY KOTOPOM
NpaBO OINpEle/AIOT B 3aBUCUMOCTH OT (akTa rocyJapCTBEHHOrO BMeLIa-
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TENbCTBA, OT «CJy4alfHOrO MpW3HaKa HaJIHYuA HIH lo-rcyl'cmlm HaYyaJibCT-
BEHHOTO TIPU3HaHWA U3BECTHBIX MOJOXKEHUA» NIPABOM .

Pe3ouHsl BO3paxkeHus (HemnoymeHus) ITeTpaXXHLKOro U B TOM, 4TO Hay-
Ka, pas/iiyas /pa aclekTa npasa (B OGBLEKTHBHOM H CYGBEKTHBHOM CMBICIIE),
TpK olpeleSleHUM PUpPObI IpaBa, NpH 06pazoBaHKH NipaBa NPHHHMAET BO
BHHMaHK€ TOJBKO HOPMBI, 00BEKTUBHOE TIPaBo.

KpHTHKYS TEOpHIO, COITIACHO KOTOPOH IIpaBo ABJAETCA BEJIEHNEM rOCy-
napcrsa, IeTpauukuii MpUBOIUT TpU AOBOJA:

BO-TIEPBBIX, NMPHILNOCE Obl OTpHUATH 0OIIEOBA3aTENEHOCTE MEXTyHa-
POIHOro MpaBa,

BO-BTOPBIX, ONpe/IeieHue 3aKnoyaeT B cebe definition per idem, onpe-
JeNseT X yepes X, Oe3bIcXOaHbIN Jormueckuit circulus. «Popmyiry. opuan-
JecKas HopMa eCTh HOpMa, [IPU3HAHHAs IOCYIaPCTBOM, — MOXKHO IpEBPaTUTh
B (OpMyJy: HOpMa MpaBa (X) €CThb HOpMa, NPH3HAHHAaA B MNpeINHCAHHOM
npaBoM (x) ¢opMe cO CTOPOHB! YCTaHORJEHHBIX IIPaBOM (X) OpraHoB IpaBo-
BOTO () COI03a — rOCYiapcTBay;

B-TPETHHMX, NPU3HAHHEM CO CTOPOHBI TOCYHNAapCcTBa IHOJBL3YIOTCH HE
TOJIBKO HOPMBI NPaBa, HO U pa3Hble APYrue MpaBWia MOBEOCHHUA: PETUTHO3-
Hble, HPAaBCTBEHHEIE.

Teopus rocyapcTBEHHOTO NPU3IHAHUA HE COMEPIKUT KPUTEPHA IUIA OT-
IMYMA HOpM IIpaBa OT NMPOYMX MpaBHJ NOBEAEHUS, NPU3HAHHBIX OpraHaMu
rOCyapCTBEHHOM’ BJIACTH ITyTeM BIUHOYEHUA B 3aKOHBL «... CBS3bIBas MOHA-
THE IpaBa C rOCYAapCTBOM, Hayka jJajlee JIMLIAETCs 60ra — TOro noyyMresb-
HOTO MaTepyana, Tex MpaBOBBIX ABJICHHIA, KOTOPbIE€ BOSHUKAIH ¥ BO3HHKAIOT
BHE rOCYJIapCTBa, HE3aBUCHMO OT HEro U J0 IMOSBIICHNA I'OCYIApCTBa, H Cy-
KAET CBOM OPH3OHT 3PEHHA 10 Y3KOr0, MOXKHO CKa3aTh, OQHIHAIBHO «KAH-
LIEJAPCKOTO KpYro3opay.

Yro e npeanaraeTcs p3amMeH? YeM pyKOBOACTBYIOTCA M TOMKHEI py-
KOBOZCTBOBATRCS CYOBEKTHI NPABOBOTO OOIIEHHA B cBoeM nosenennu? JI.U.
TleTpaxxuuKui He yXOIuII OT OTBETa Ha 3TOT Cyry6o MpakTHHecKHii BOMpOC.
OTBeT €ro OIHO3HAYEH: SMOUMAMY, «OOA3ATENHLCTBEHHO-IPHTA3ATENLHBIMH
nepexxuBaHiAMI». Crueundyyeckas MPUpoa NpaBa, HPaBCTBEHHOCTH, 3CTe-
THKH, HX OTIIMYHA APYT OT Ipyra M OT APYTHX ITEPeXKMBAHUI KOPEHATCA HE B
0011aCTH MHTELNEKTYANBHOr0, a B 06JIaCTH IMOLMOHANBHOIO, HMITYJIbCHBHO-
ro. He nosuTHBHEIE HOPMBI, 2 (HMIIEDATHBHO-aTPHOYTHBHBIE MEPEXKHBAHNUI
¥ HOPMBD) MMTYHTUBHOTO MPOMCXOXIEHHA CTaBATCA BO [NaBy yria. [Ipapom
J0Ka3bIBACTCS HE TOJILKO MHOTOE TaKO€, YTO HAXOJMTCH BHE BeJEHHA roCy-
AdpCTBa, HE MOJIB3YETCH IONOXKHTENBHBIM O(PMUHATEHEIM HpH3HAHHEM Y
TTOKPOBHTENECTBOM, HO M TO, YTO CO CTOPOHBI FOCYNAPCTBA BCTPEYAET NPAMO

' Cwm.: Hlempascuypaai JTH. Teopus npasa u rOCYAapcTBa B CBA3M C TEOPHeit HPABCTBEHHOCTH.
CII6,, 1909.T. 1. C. 83, 101, 257, 258, 265-267.
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BpaxJiebHOE OTHOMIEHME, MOIBEPraeTCs MPECTIENOBAHMI0 M HCKOPEHEHMIO
Kak HEYTO NPOTUBONONOXKHOE W NpOTHBOpeYamlee MpaBy B OGHUMATBHO-
TOCYJapCTBEHHOM CMEIC]IE.

Muorve ToakocT Teopuu JILH. IMetpaxunkoro o6HapyKHBAIOTCA TaM,
rae OH o0BACHAET JeNeHNe Npasa Ha 0OBEKTHBHOE K CYOLEKTHBHOE, UHTYH-
TUBHOE W MO3HUTHBHOE, odhHLHANbHOE W HeoduLManbHOe. [Ipencrasnsercs,
4TO Hallla MPaKTHKa (3aKOHOAATeNbHAA H NPABONIPUMEHUTE IbHAA) MOTJIA 6Bl
6onee MIOOOTBOPHO KCIONB30BaTE HEKOTOPBIE €ro BhiBoabl. Hennis u3na-
BaTh 3aKOHBI 6€3 y4eTa COUMaNbHOMN NMCUXONIOTHH, HENb3s TIPUMEHATE UX, He
YUMTBIBas NCHXONOTHYECKOTO MUpa MHauBMAa. Ilcyxonormyeckye npoiec-
Chl Pa3HBEIX YPOBHEH — Takas e pealbHOCTh, KAK U S3KOHOMHYECKHME MM
noJuTideckue mpouecchl. [paBo omocpemyeTcss UMY, XUBET B HUX, MPOSAB-
JIAET Yepe3 HMX CBOIO 3(¢eKTHBHOCTH. [IpakTHieckuil IOpPUCT He MOXKET
HTHOPHPOBATH TOro ()aKTa, YTO YAcTO OCYLISCTBIIAET CBOIO HEATENLHOCTB,
HE 3HafA 3aKOHOB, BONPEKH 3aKOHaM, B 06X0J 32KOHOB, MpH npobenax B 3a-
KOHE H T. [.

OvueHb Ba)KHO 3HATh MCHXONOTHUECKMI MEXaHU3IM JCHCTRHIA MPABOBBIX
HOPM, MOTHMBAIVIO NPaBONPUMEHEHMA B CBA3M C LEHHOCTHOH INEeTepMHUHa-
IMEH B npogeccHoHaIbHON OpHEHTalHel MPaBONPUMEHUTEA.

®unocofckoe HampapjieHHe B IOpPHCHpYdeHUMU U dunocodckmii
nmoaxon k mpaBy. Punocodckoe HaNpapieHHEe B IOPHCIPYIEHIIMM XapaKTe-
pH3YyeTCA TEM, 4TO:

BO-NEPBBIX, CYINECTBYET HEKOE HAeaATbHOE NPABOBOE HAYaso, KOTopoe
OPHM3BAHO MPENOYPENENHTh, KAKMM JOJDKHO ObITh MPaBo, BLHIDDKEHHOE B
HOPMAaTHBHBIX aKTax; HauGollee IONHOe BuipaxeRHe ¢rtocodckoe Hapas-
JICHWE B IOPUCHpPYAEHUMH HAILIO B NOKTPHHE €CTECTBEHHOrO Ipapa: 3TO
KIealibHOe TIPaBOBOE HAYaNlo — «eCTECTBCHHBIE [IPaBa YeJIoBEKay;

BO-BTOPbIX, (OpMyIMpyeTca PAl TpeOOBaHUH K 3aKOHONATENbCTBY:
OTpaXeHne B HeM MIAEH CIpaBeIIMBOCTH, IIpaB YENIOBEKa, MHBIX COLMAIh-
HBIX [IEHHOCTEH.

Eme B riyGokoi ApeBHOCT HAMETWIOCH pasiiHuMe npasa (eCTECTBCH-
HOTO) M 3akoHa. KyabMuHanmeil Takoro momxoaa 6sU14 B3NSLAbL ¥ MPAKTHKA
6ypKya3HON PEBOIIIOLIMK, HaNpaBIeHHOH NMpoTys (eoJanbHOrO MpoU3BOIA
1 6e33aKkoHMA (4aCTO BO3BOAYMOrO BIACTHIO B 3aKOH). BospoxaeHue ecre-
CTBEHHO-TP2BOBEIX MIEH MMENO MECTO Tocje BTOpPOR MUpOBOH BOHHBI Kak
peakuMs Ha FOpUAMYECKH NMONTHBM3IM M (ALUMCTCKYHO TOIHTHYECKYIO
cuctemy. EcTecTBEHHO-NPABOBBIE BI[JLLILI BCEra aKTUBU3UPOBANKCE MPH
nepexofe OT MOJHMIEHCKOro rocy1apcTea K rocy/1apcTBy NpaBoBOMY.
Xopotueii wimocTpauueit Morau 651 cnyxuTts B3raanst M. Kaura, ans xoro-
poro cBoRCTBEHHO OBLIO COENMHEHME TEOPETHYECKOro {¢wiocodckoro) u
npakTudeckoro Hadan. IIpaeo, o KanTy, «3T0 COBOKYNHOCTE yCNIOBUH, MPH
KOTOpBIX NPOM3BO OJHOTO (TMLA) COBMECTUM C MPOM3BONOM IpPYroro ¢
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TOYKH 3peHMA BceobIero 3akoHa croboge’. durocodua mpasa MOMyYUIa
croe pasputee y I'erena. [To leremo mpaBo o3Ha4aet ocymecmncﬂnezcno-
60,051 cCBOGOAHOM BOJIM MAH elile KOPOYe — «HaTHIHOoe GhITHE CBOGOALIY .

OcHOBHOM MOCTYJAT pacCMaTpHBaeMOT0 HampaBleHWA — BBHIBOA O CY-
[LIECTBOBAHHH BBICHIMX, [TOCTOAHHO AEHCTBYIOIMX, HE3AaBHCHMBIX OT IOCy-
JAPCTBA HODM H NPHHUMIOB, ONWLETBOPAIOIMMX DasyM, CIIPaBeIHBOCTD,
06BEKTHBHBIH NOPAIOK LEHHOCTEH, MypOCTh Bora, He TONBKO ABJLTIOIIMXCA
[JMPEKTUBaMH 15 3aKOHONATENA, HO H NeHCTBYIOMMX HAnpsaMyro. OTTeHKH
MHEHMI MHOTOOGpa3Hbl, HO MPAaKTHKa OPHEHTHPYETCA Ha MOHCK Jy4lIero
pellieHUs — CMPaBEeATMBOIO ¥ pasyMHOro. TeoJorus MPU3LIBAET 0OPATHTCH
K bory, creTcKkuil BADHAaHT OPHEHTUPYET Ha MPHPOLY BoOOILE, PHPOLY Ye-
JIOBEKa, NpHpoIy BEINeH.

U3 coBpeMeHHBIX YYEHBIX Pa3fie/ieHHe NpaBa M 3akoHa, ofpalleHWe X
CIpaBETMBOCTH Kak K OXHOMY H3 abCTpakTHLIX ONpefeNeHitii [papa noce-
IOBaTeJLHO H BechMa obcTosTensHO apryMeHTHpyeT B.C. Hepcecanu. OH, B
YaCTHOCTH, 3aMETHI, YTO PaijiMdeHne MpaBa M 3aKOHA BEJIOCH M Bemercd (U
TEOpeTH4EeCKH MOXHO BECTH) HE TOJIBKO € €CTECTBEHHO-MPABOBBIX IO3MLIAIL.
310 HeoOXOAMMEIl MOMEHT MoGOro TEOPETHIECKOrO MOAX04a K IPaBOBBIM
smuesnsaM. B nosumpm B.C. Hepcecaniia IpHBIEKaeT, BO-IIEPBBIX, NMPH3IHAHUE
MM HOPMAaTHBHOCTH IIPapa, a BO-BTOPBIX, YKa3aHHe Ha TO 06CTOATEECTRO, YTO
B 3aKOHE HE MOXET OLITh KOHKpPETHIMPYEMO Mo60e MPOVBBONEHO B3ATOE CO-
JlepKaHye, HO JIMIIE OTIpEAE/IEHHOE MO CBOEH CYIHOCTH comepkaHue (T. €.
cpobona)’. TlocneTHee 3ameyaHme, Kak M €CTECTBEHHO-IIPABOBOE HATPABIie-
HMe, Kak Jio6oH «duwiocodckuidy MOMXOR, MpeACTARNACT UEHHOCT IJIA 32K0-
Hogareyii. He MOMTEMUT COMHEHMIO 3HAYEHHE NAHHOIO NMOAXOJA JUIA HAYKH
npapa. OIHaKo BeCbMa NPUMETaTensHO, YTO 00IIeo0s3aTeNIbHOCTh M BO3MOX-
HOCTb BJIACTHO-NpHHYIHTeMbHOM 3aluTel B.C. HepcecsHiy cea3biaeT ¢ Hop-
MoO#i 3aKOHa, a He npasa. [To-BHIMMOMY, OH OCO3HAET, KaKue MOryT HaCTyNIHMTh
HeOnaronpusATHbIE NOC/ICACTBISA, €C/IM AOMYCTUTh TPUMEHEHHE NpaBa Hapsry
C 3aKOHOM H BOTpekH 3akoHy. OGOCHOBaHHE TaKMX NMpeINIOKEHUIT BCTpeyaeT-
€ Y psaja NpeICTaBHTENEH TEOpHH «BO3POXMACHHOTO €CTECTBEHHOIO NpaBay.
Ho nMeHHO OHM NPEACTABIMOT COO0MH ONACHOCTH MUTA PEKUMA 32KOHHOCTH.

B ropunuyeckoii Hayke koHia XIX — Hayama XX B. pa3nuyHble LIKOJEI
MECTKO NMPOTUBOCTOSIIM APYT IPYTY, PasBHBAIM CBOH MOJIOKEHHA, OTTaYH-
BAJIH CBOIO apryMEHTALMIO B [IOJEMHMKE ApYr NpoTHB Apyra. CerolHs Takoe
HPOTHBOCTOAHME B 06LIEM-TO YILIO B Mpolioe. MOXHO TOBOPHTE HE TOJb-
KO O MMPHOM COCYMIECTBOBAHHMH, HO U 00 MHTerpaiuy MO3UTHUBM3MA, COLIHO-
JIOTHMECKHX M ICHXONOTHIeCKHX TEOPUH, KOHIETILIK eCTECTBEHHOI'O IIPaBa.

'I(anml/] Cou. T.4.Y.2. M., 1965. C. 139.
Fezenb ['B. . dunocodus mpasa. M.—J1., 1934. C. 54.
Tem.: Hepcecany B.C. INpaso u 3akoH. M., 1983 C. 353.
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OTH HalpaBJIeHUs NOLUTH HaBCTpeYy IPYF ApYry, He Opocasch B XpaiiHOCTH.

Tak, coBpeMeHHBIH IOPUAHYECKUH MO3UTHMBH3M, OCTaBasich, B LENOM,
0a30BBbIM METOJOJIOIMUECKHM IOAXOI0M JUIS pa3paboTKi MHOTHX TEM Teo-
pUH paBa Ajld y4eOHbIX KYPCOB [0 OTPACIEBHIM IOPHIMYECKUM AUCLIAILTH-
HaM, MPU3HAET 3Ha4CHHE HCTOYHMKOB MpaBa HE TONBKO 3a HOPMATHBHBLIMHU
aKTamy. [IpHBETCTBYeTCS M NpOBEACHHE Pa3HOOOPA3HBIX COLMOIOTMYECKHX
HCCJICIOBaHKH, U3ydeHHe TICHXOIOTHYECKOr0 MEXaHU3Ma IPUHATHA IIPaBo-
BBIX peuieHii. COOTBETCTBEHHO, KPUTHKA CTOPOHHHUKOB IOPHANYECKOrO Mo~
3UTHBU3Ma CO CTOPOHBI NPEACTaBUTENEH COLHOIOTHIECKUX U NICHXOIOrHde-
CKHX Teopuil MpuoOpeTaeT HECKONBKO HHOH XapaKkTep.

Bospoxaermo B XX B. GuIocockux NOAXOROB K IpaBy cNOCO6CTBO-
BAJIO 3aKPEIUICHHUE B MEXIYHAPOIAHBIX JOKYMEHTaX, B KOHCTHTYIUAX HEOTh-
eMJIEMBIX U HEOTUY)KIaeMBIX «eCTECTBEHHBIX» Ipap rpaxnad. Bce xe paz-
JUYHMS MEKIY COBPEMEHHBIMH IPABOBBIMH HANpPABJICHIAMH OCTAIOTCH, U
BEChMa CYIIECTBEHHBIE.

Ilpu3HaHHMEe LEHHOCTH MOJIOKEHHUH pa3HBIX NpPaBOBBIX LIKOJ, pa3HBIX
MOAXOJOB K MOHUMAHHUIO [IpaBa OTEYECTBEHHOH TEOPETHUECKOM FOPHAHNIECKO

' HayKo# TI03BONAIO MPEUVIOKHTE TAK Ha3biBAEMbI MHTETPATHBHBIM TOAXON K
DOHMMaHHIO Ipasa. B COOTBETCTBHHU C HUM «IIPABO — 3TO  COBOKYIHOCTb [pH-
3HaBaeMBIX B JJaHHOM ofulecTBe M obecnedyeHHbIX OQMIMAIBHON 3aImTOlM
HOpMaTHBOB PaBEHCTBA M CHPaBeUTMBOCTH, peryJIHpylowux 60peby U cora-
COBaHMe CBOOOXHBIX BOJIb B MX B32UMOOTHOLIEHMH JPYT C APYTOM» .

§ 4. Cymnocrts npaBa

C xaTeropyeii «CyLHOCTEY Mbl Y)Ke BCTpeUanich B pasiene «Teopus ro-
cyzapctea». Panee, B MapKCHCTCKO~JICHWHCKOH TEOPHH IoCyJapcTa M IIpaBa,
BOTIPOC O CYIIHOCTH NPaBa COMHEHHIA He BRI3HIBAT M TPAKTOBAICS OAHO3HAYHO.
«CyMIHOCTb TIpaBa BBIPAXKAETCs B €ro KiaccoBocTH. IIpaBo — KIaccoBbli pery-
JATOp OOMIECTBEHHBIN. OTHOLIEHMH, 00azaronnsii MOIHOM KJACcCOBOM CIUIOM.
ITo cBoeii CymHOCTH OHO NPEACTABIACT COOOH BO3BEACHHYIO B 3aKOH BOJIIO 0C-
TIOJICTBYIOLIETO KJIACCa, COZIEpaHUE KOTOPOiH OMNpenessieTct MaTepHaNbHBIMH
YCIIOBUAMH €10 Ki3H». MMenHo tak K. Mapke 1 ©. SHrensc pacKpbLId Cym-
HOCTb IpaBa B OOIIECTBE C aHTATOHHCTHYECKHMHU Kiaccamu. ClIeAOBATENBHO, B
001IecTBE C aHTATOHUCTIMECKIAMH KJ1aCCaMU TIpaBo TI0 CBOEH CYLIHOCTH ABILICT-
cs BO3BCAEHHOH B 3aKOH BOJEH rOCHO/CTBYIOIIEIO KIacca, CPEACTBOM Kilacco-
BOTO, HOJNUTHYESCKOTO FOCHvIcTBa. JIMIlIE B COLMANTMCTHYECKOM O0ILECTBE ToCIe
YHUYTOXEHUS SKCIUTyaTaTOPCKHUX KJIAcCOB M MoOedbl COLMATHIMA TIPaBo Tiepe-
crano ObiTh OpYaUMeM KiIaccoBoro rocrioactea. Ho ¥ oHO coxpamno GyHKImHM
KacCoBOIO perynsiTopa oODIHeCTBEHHBIX OTHomieHUH. KraccoBoCTh mpasa

! O6mas Teopus npasa M rocyaapcrsa. Yuebuuk /Mloa pea. B.B. Jlasapesa. 3¢ w3z, nepepal. n
Jon. M., 1999. C. 120. 224



NPOSIBIAETCA HE TOJIBKO B TOM, YTO B OOLIECTBE C aHTATOHMCTHYECKHMU KIIacca-
MH OHO HCHIOIL3YETCS KAaK OPYAHE KJIACCOBOTO TOCIIONICTBA, HO M B TOM, YTO OHO
OJHOBPEMEHHO BBICTYIAET B KauecTBe MHCTPYMEHTA OOIIECOIMATLHOIO pe-
[YJIMPOBaHUS, KaK H FOCyapcTBO, Y4acTBYET B OCYILECTBICHHH OOUWIUX fel,
BBITEKAIOUIVX K3 MPUPOIbI BCAKOTO 06iecTBa’.

Boobute, paspaboTka KaTeropHH CYIHHOCTH XapaKTepHa i MapKCHCT-
CKO-JICHUHCKOM IOPUIHYECKOH HayKH, OHAKO, K COXAJIEHMIO, 3TO OBLIO HC-
I10/1b30BAHO HE CTOJIBKO /IS MO3HAHMA COOTBETCTBYIOLIMX ABJIEHHM, CKOIBLKO
B LEJIAX HIEOJOTHYECKHX, NONUTHYECKMX — JUIA NEMOHCTPAIMH «CYIHOCT-
HBIX)» OTIHYMIA COLUHANUCTUYECKOTO NOCYAapCTBa U IIpaBa, Uit AOKa3aTeNb-
CTBA MX IIPOIPECCHBHOCTH 110 OTHOLICHHIO K OYP)Kya3HbIM IOpPHIMYECKHM
HHCTHTYTaM.

B coBpeMeHHo# y4eOHOH auTepaType N0 TEOPHUM I'OCYJApCTBa U IpaBa
OTHOIIEHHE K IpoliieMe CYLUHOCTH IpaBa HeOJHO3HAYHO. B OTHeNbHBIX M3a-
HMSX 3Ta npobiiema, BooOIE, ONyIlieHa, B APYTUX - IpelUiaraetcs HeCKOJIbKO
BHJIOU3MEHEHHbII, HO B OCHOBE IIPEXKHMM B3MJIAL: CYLIHOCTh NPaBa OIpeeisi-
eTCsl Yepe3 BhIPaKEHHYIO B HEM BOJIO — FOCIIOACTBYIOLIETO KIAacca WM BCEro
Hapoja. [ToiydaeT pacnpoCTpaHEHUe M CleOyIOIIMiA MOAXOA: aHAIM3 colep-
MAHHMS M CYILHOCTH IMPaBa ¢ TOYKH 3PEHMA B3IIBIIOB KPYIHEMIIIMX MBICIHITE-
nei (M. Kanra, I'.B.®. 'erena u ap.), ¢ NMO3MIMIA pasiMYHBIX [IPaBOBBIX yde-
H1 (LIKOJIBI €CTECTBEHHOTO [IPaBa, IOPHAMYECKOr0 II03UTHBH3MA, COLMOJOrH-
YEeCKOH JOPUCTIPYACHIMH, IICHXOJIONHUECKOH KOHLIETILIHH npasa)’.

B psize w3naHmii npeiaraioTcs JOCTaTOYHO CaMOCTOATE/LHbIE BAPUAHTHI
[OHHMaBMs CYIIHOCTH NpaBa. «CYIIHOCT TIpaBa BHAMICH B «0OeCTICUCHHMID)
WIH «Pa3rpaHMuEeHHI XH3HEHHBIX MHTEPECOB JIOJEH, B «BBIPAXKEHUH HX BO-
M), B yCTAHOBJICHIM» OTPENETCHHOI0 MOPAIKA OOUICCTBEHHOM XH3HI .
«CyIHOCTh NpaBa ~ 3TO [JIaBHAaf, BHYTPEHHSA, OTHOCUTEIBHO YCTOMUMBAs Ka-
yeCTBEHHAs OCHOBA IpaBa, KoTopas OTpakaeT ero UCTHHHYIO IIPUPOIY M Ha3Ha-
yende B o0wiecTse... FTak, CYIHOCTh IpaBa — 3T0 00YCHIOBICHHAs MaTepHanb-
HBIMH M COLMATLHO-KYIBTYPHBIMU YCIOBUAMH KH3HEIESHTENBHOCTH OOINECTRa,
XapakTepoM KJ1accoB, COLMATLHBIX IPYIN HaceseHUs, OTACNIbHBIX HHIHBHIIOB,
001Iast BOJISL KaK pe3y/bTaT COTIacoBaHHA, COUCTAHNSA YaCTHBIX WM criemdHye-
CKHX MHTEPECOB, BLIpKEHHAA B 3aKOHE MO0 MHBIM crioco6oM MpH3HaBaeMas

! Teopus rocymapersa u mpasa /IToa pea. C.C. Anexceesa. M., 1985. C. 58, 59.

% 37a nosuums oTpaxeHa B cnefyromux paborax: Obwas Teopus npasa. YueGuuk /Tox
pea. A.C. Turonkuua. 2-e u3a., nepepad. u aon. M., 1995. C. 90-99; Teopus npasa u
rocyaapcrsa. Yuebuux miis By3os /Ilox pea. [.H. Manosa. M., 1995, C. 19-29; Teopus
rocynapera u npasa. Kype nexumii /Tloa pea. H.M. Matysosa u A.B. Manbko. Capa-
ToB, 1995. C. 113-122; Benzepos A.5. Teopns rocynapcrsa u npasa. 4. 2. Teopus npa-
Ba. T. 1. M., 1996. C. 109-116.

3 Xponaniox B.H. Teopus rocyaapcrsa 4 npaBa. Yue6Hoe nocobue ans sysos /Iloa pen.
B.I". Ctpekozosa. 2-e u3a., nepepab. u gon. M., 1995. C. 188. :
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FOCYNAPCTBOM M BBICTYTIAIOLAA BCNEACTBUE 3TOMO 06IMM (0611IecoIMansHeiM)
MaciuTaboM, Mepoti (PerysITropoM) IIOBEIEHUS M IEATENBHOCTH JTOeHy .

TpencTasisercs BO3MOXHBIM, He 06palasch K MOAPOOHBIM CYLIHOCTHBIM
XapaKTepUCTHKaM Npasa, NPeIaraeMplM Pa3IMuHbIMUA HOPHAMYECKHMH KOH-
LerMUAAMH, OrPAHUYIHTECA HECKOIBKIMA 3aMeYaHUAMHU. CYLIHOCTD, T. €. camast
TJIaBHadA, ONpeaessIolIas YepTa, CBONCTRO BCETo, YTO MPMIAYMAHO YEIOBEKOM,
COCTOHT B LIEHHOCTH, NOTPeGHOCTH, B NpeHa3HAYEHIH IAHHOO TpeaMeTa HiIH
ARIEHM V1A gesoBedeckoro obwectpa. [MoaToMy cymiHocth mpaBa, kak u
CYIIHOCTB I'OCYJIapCTBA, COCTOUT B €0 COUMAILHOM Ha3HAYEHHH ~ B PeryJIHpO-
BaHMM OOIIECTBEHHBIX OTHOLIEHMIA, B OpTaHM3aliMK YIPaBIeHHsA 0OLEeCTBOM.

Kak 1 B ciryuae ¢ CyIIHOCTBIO FOCYAAPCTBa, TAIOKE BO3MOXKHA TTOCTAHOB-
Ka psijia KOHKPETH3UPYIOIIMX BOIPOCOB, OXBATBIBAIOMIMX MHOTHME MPOGIEMBI
TEOpUH IpaBa: B YbMX MHTEpecax, B KakMX Mpefenax U B KAKMX OCHOBHBIX
HalpaBJICHUAX TIPABO PEryJIHpYeT o0IecTBeHHbIe oTHOIIeHusa? K T. 1.

IpaBo MoXeT peryaMpoBaTh OOIECTBEHHbIE OTHOWEHHA JIMGO B HHTE-
pecax Bcero o6LIecTBa, IMOO B HHTEPECAX OTAENBHBIX COLMANBLHBIX My (B
TOM YMCIe H KJTACCOB), H, C 3TOM TOYKHU 3PEHMA, B CYI(HOCTH [PaBa, KaK W B
CYWIHOCTH roCy1apCTBa, TAKOKE MOXHO BBIIEJNNTE IBE CTOPOHBI.

CaMOCTOATEIbHOM, CIIOXKHOH H HENOCTAaTOYHO W3YYeHHOW MpobieMoit
SABJISIOTCS TIPEJiCIIbl MPABOBOTO PETY/INPOBaHUA OOLIECTBEHHBIX OTHOLIEHHIA."

§ 5. llenHocTh NpaBa

PackprITe 3HadeHHe NpaBa JUI1 OOLIECTB2 U KOHKPETH3MPOBATh €ro0
CYILHOCThH NMPU3BaHa KaTeropusa «LEHHOCTh pasa». B yueGHol nuTepatype
OHa He MOJIyYIIa IUNPOKOro MpU3HaHuA. Bee ke mpencTaBiseTcs uenecoob-
PasHbIM NpPEUIOKUTH JAHHOE NOHATHE I M3YYEHHs H TPOLOKUTL €ro
HAay4HyIO pa3paboTKy, HO He MCKTIOTHTENLHO C KIACCOBBIX TIO3UUMH, Kak
panee’. LIeHHOCTL NpaBa — M0 CHOCOGHOCMb HPAGA CYHCUMb CPedcm-
80M O/1A Y006NeMEOPEHUA CRPABETIUEBIX, NPOZPECCUGHBIX nompebroCmei
M UHmMepecoe ofuiecmea u 0MOCIbHLIX €20 wnenod’.

IleHHOCTH [paBa BBIPAXKAECTCA B TOM, YTO:

BO-TIEPBEIX, MPABO — 3TO CPEACTBO OPraHM3ALMM YIIpaRIeHM oulecT-
BOM, OHO NPMAAET JeHCTBUAM JIOMEH COrNMacoBaHHOCTh; Pealn3allis paBo-
BBIX HOPM [IPMBOIMT K YHOPAIOYEHHOCTH OOIMECTBEHHBIX OTHOLICHHUIY; Npa-
BO — HEOBXOJMMOE YCIIOBHE XKH3HU Y Pa3BUTI COBPEMEHHOTO 0011eCTRa;

! O61uan Teopus npapa u rocyxapersa. Yuebruk /Tlon pen. B.B. Jlasapesa. 3-¢ u3n., nepepat.
u port. M, 1999. C. 129-130.

2 Cm.: Anexceee C.C. ColpanbHan IEHHOCTB Mpasa B COBETCKOM obrlectse. M., 1971; Pabu-
nosuy IT M. CoLpanycTieckoe Npaso kak UeHHOCTH. JIbpoB, 1985,

* MoapoGHee 060 Bcex acnekTax gaHHOi mpoBieMsi cM.: Oflilad Teopus pasa U rocyAapcT-
Ba. Yue6uuc /Tloa pexn. B.B. Jlasapesa. 3-¢ w3, nepepat. u son. M., 1999. C. 137-139.
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BO-BTOPBIX, [PaBo — 3TO NEHCTBEHHOE CPEACTBO 3aIUMThI CYLIECTBYIO-
ero obMECTBEHHOrO CTPOA, MPABOBBIE HOPMBI YCTAHABIUBAKOT MEPhI OT-
BETCTBEHHOCTH (YTOJMOBHOM, aAMHHMCTPATUBHOM, HMHOM) 3a OOGIUECTBEHHO
ONlacHBIE Y BpeHbIE IS 0DINECTBA ACAHNA,

B-TPETLUX, [PaBO — 3TO W CPEeACTBO OOHOBNEHMs obiuecTsa, gakrop
nporpecca; OHO pa3BUBaeT Te OOLISCTBEHHbIE OTHOLUCHHUA, B KOTOPbIX 06me-
CTBO 3aHHTEpecOBaHO; KpafiHe BaXKHO 3HAaYEHHE MpaBa Kak MHCTPYMEHTA
nepexofia kK HOBHIM 3KOHOMHYECKHM M MONUTHYECKHM OTHOILIEHHAM, peLie-
HHS NIOOIBHBIX IPOOJIEM COBPEMEHHOCTH;

B-4ETBEPTHIX, IPABO — BLIPA3UTENh CNpaBeITHBOCTH; TI0 CBOEMY HasHa-
YeHHIO OHO NMPOTHBOCTOUT HECIPaBEMIUBOCTH, YTO MOMXYEPKUBAIOT MHOTHE
IIpaBOBbIE MOHATHA (NIpaBo — IIPaBOE ZENO0, (HOCTHLMA) B [IEPEBOLE C TaTHH-
CKOT0 03HaYaeT «CNpaBeTHBOCTEY);

B-IIATHIX, MpaBO OMpexelfieT Mepy CBOOOIBI JHYHOCTH B 0OLIECTBE;
npaso ¥ ¢BoOOAAa JIMYHOCTH HEOTASAMMBI IPYT OT ApYra, OCKOJbKY IPaBo,
ofnpeeAs MacIuTab, rpaHULBLI CBOOORI, MOMOTaeT HHIMBUIY KX OCO3HATE;

B-LIECThIX, KOHKPETHU3HPYS [Ba HOCIEAHIX MOMEHTA, MOXXHO FOBOPHTH
0 TOM, 4TO IIPABO ABIIETCA CPEACTBOM YTBEPXKAESHIA HPABCTBEHHBIX Hayasl B
0OILECTBEHHOM JKM3HH, CPECTBOM BOCIHTaHHA HaceleHus, GOpMHPOBaHHA
TIPOrPECCUBHOM KYJILTYpBI.

JUnst COBPEMEHHOM OTeHECTBEHHOM IOPHIHMUECKOH HAYKH HECOMHEHHAS
M 0OCTaTo4Ho 60MbINas HEHHOCTh MpaBa JUld o0llecTBa — 3T0 akcuoma. On-
Hako B (i0ocopCKof U FOPHAMIECKOH MbIC/IH €CTh HAaNpaBleHHs, KOTOpLIE
He TIPH3HAIOT NPaBo Kak ACHCTBEHHBIA PETYIATOP OOIECTBEHHBIX OTHOWIE-
HH#t WM, BOOOLIE, OTPHLIAIOT €r0 3HaUeHHE B 3TOM Ka4eCTBE.

§ 6. @®yuknum npasa

CyIHOCTE U COUMANbHOE Ha3HaYeHHE NPaBa KOHKPETU3UPYIOTCA B €0
OyHKUMWIX. DYHKUHH NPaBa — IMO OCHOGHbIE HANPAGACHUR I0PUOUYECKO-
20 6030elicmeun HA Obuecmeen ble omHoweRUA. BoinensaioT coyuansHote
u cobcmeenno 1opuduveckue dynxyuu npaea. llepsble MOKA3bIBAIOT, Ha
Kakue ctepbl OOINECTBEHHOM XM3HH OCYIIECTBIAETCA IOPHIMYECKOE BO3-
HEACTBHE, a BTOPbIE — KaKiM 06pa3oM 310 BO3neHCTBHE OCYIECTBISETCA.

Cpenu couuansubix @ynxyuii npaga o6BMHO Ha3bIBAIOT MOJIHTHYE-
CKY10, S3KOHOMHYECKYIO, KYJIBTYPHO-BOCIUTATENBHYIO, HHOTA — MHpOpMa-
LUMOHHYIO M MHbIe. BriofHe MpaBOMEPHBIM MpeJCTABNAETCA MOAXOA K BBIAE-
JIEHMIO M aHANU3Y COACPIKAHUS COLMANBHEIX (YYHKUMI [paBa, OCHOBAaHHBI
Ha aHaJIOTMM ¢ OCHOBHBIMM HamnpaBIeHMAMH HEATENIHOCTH rocynapcTea (¢
GyHKUMAMH rocy 1apcTaa). ‘

K cobetsento ropuduseckum ynkyusm npaga otroCsTCH perynsaTuB-
Had M OXpanuTenbHas. Pezynamuenan gynyus npaga - vanpapnenye npa-
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BOBOTO BO3LEHCTBHA, BLIPAKAIOMIEECH B YCTAHOBICHUH ONPENENEHHBIX NIpa-
BII MIOBE/IeHMA. B paMkax ee BbIJIEIIOT PEryNATHBHO-CTATUHECKYIO ¥ Pery-
JUITHBHO-AMHAMMYECKYIO dYHKUMY mpaBa. [lepBas ocywiectBiseTca myTeM
YCTaHOBJICHHA 3aNPETOB, MPENINACAHUI BO3NEDKHUBATHCA OT IOCATATENLCTR
Ha ompe/ieNieHHbIe 00MeCTBEHHBIE OTHOIIEHHS, BECTH ce6s maccuBHO. Taxim
06pa3soM NpOKCXOMUT 3aKpeIUleHHe ONPENENEHHOTO COCTOSHMS 06IecTReH-
HEIX OTHOLUCHMH. BTopas — npu noMomm npennucanuii, 06135BalOWuX Co-
BEpIIATE OMNpeleNeHHbIe aKTUBHBIE AEHCTBYUA — 1A 00eCniedeHns pasBUTUA
COOTBETCTBYIOIIMX OOIICCTBEHHBIX OTHOIIEHUH. OHa BHIPAKAETCS B YCTa-
HOBJICHHM FOpHIMYECKHX ob6s3anHocTeil. BrpoueM, 3T0 He emyACTBEHHOE
TIOHUMaHHE CONEPKAHMA PETYIATHBHO-CTATHYECKOH M  pEryJsATHBHO-
AMHAMUYECKOH QyHKInit npapa. OXpanumensHan QYHKUUA MpaAsa — 3T0
HalpaBJieHde [IPaBOBOTO BO3JE/ICTBHA, HallENICHHOE Ha OXpaHy o0LIeCTBEH-
HEIX OTHOIIEHHH, yperyIHpOBaHHBIX IPABOM.

§ 7. Ilpnuuunel npasa

CyImmHOoCTL NpaBa MOMOTAIOT PaCKPHITH MPUHUMNLI MpaBa — T OCHO-
BOTIOJNIAralomue MiaeH, Hadana, Ha KoTopeix 6azupyercs Ta WiId MHAd MpaBo-
Bajg cHcTeMa. BBIIENAIOT OTpacleBble, MEXOTpacieBble W OOLICIPaBOBLIE
TIPUHLIMIIBI ITPaBa.

Ompacnegsle HpUHYUNEL NPAa NEHCTBYIOT B paMKaxX OJHOH OTpaciu
Inpasa (HanpUMep, IPHHLIAI paBeHCTBA CYTIPYIOB B CEMENHHOM IIpaBe).

Mesicompacnegbie npunyunsl npaéa AEVCTBYIOT B paMKax ABYX WIH
HECKOJILKPX oTpacieil IpaBa (HampuMep, NMPMHLMIT MaTepHaNLHOH OTBETCT-
BEHHOCTH, IPE3yMIILIUA HEBUHOBHOCTH).

Ob6wenpasoeble npunyunsl npaga NEicTBYIOT BO BCEX OTPACiAX Npa-
Ba. K HMM cileqyeT OTHECTH Hayana ryMaHN3Ma, JeMOKpaTH3Ma B GOpMEpO-
BaHUY M peanu3alyy IpaBa, 3aKOHHOCTH, PABEHCTBO BCEX MEPE] 3aKOHOM,
B3aMMHYIO OTBETCTBEHHOCTS FOCYIapCTBa M JIMMHOCTH.

Teopus rocyIapcTsa M MpaBa OCHOBHOE BHUMaHHE yNeNndeT pacCMOTpe-
HYEO OOIIEIPaBOBEIX PHHLMTIOB. A YACHEHMA MX COAEPIKaHHs enecoob-
pasHo obpallleHHe K aHalM3y HEKOTOPEIX NPUHUWMOB OpPraHM3ally W Jed-
TETHHOCTH IOCYJapCTBEHHOTO almapaTa, a Talke OTHENbHBIX NMpPUHIMIOB
NPaBOBOTO IOCYNApPCTRA.

§ 8. OG30p cneunanLHOM JINTEPATYPHI 110 TEME
«O0611ee MOHATHE IPaBa» '

OmHO# M3 CAMBIX CJIOXHBIX M IMCKYCCHOHHBIX MMPOOJIEM TEOPeTHYECKOH
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